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United States Court of Appeals for the 

District of Columbia 


No. 6461. 

I 

Calf Leather Tanners’ Association et al., Appellants, 


Henry Morgenthau, Jr., Secretary of the Treasure 1 , &e. 

7 * -| 7 


a Supreme Court of the District of Columbia. 

At Law. 

No. 84048. | 

I 

i 

Calf Leather Tanners’ Association, Ohio Leather Com¬ 
pany, A. C. Lawrence Leather Company, B. D. thsen- 
drath Tanning Company, Creese and Cook Company, 
Albert Trostel and Sons Company, Fred Rueping Leather 
Company, C. D. Brown and Company, Incorporated, J. 
S. Barnet and Sons, Incorporated, American Hid^ and 
Leather Company, A. F. Gallun and Sons, Incorporated, 
Barrett and Company, Incorporated, Eagle-Ottawa 
Leather Company, Griess-Pfleger Tanning Company, E. 
Hubschman and Sons, Incorporated, Hunt-Rfmkin 
Leather Company, Plaintiffs, 


vs. 

I 

Henry Morgenthau, Jr., Secretary of the Treasury df the 

United States, Defendant. j 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court oj: the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
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papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Supreme Court of the District of Columbia. 

At Law. 

No. 84048. 

Calf Leather Tanners’ Association, Ohio Leather Com¬ 
pany, A. C. Lawrence Leather Company, B. D. Eisen- 
drath Tanning Company, Creese and Cook Company, 
Albert Trostel and Sons Company, Fred Rueping Leather 
Company, C. DJ Brown and Company, Incorporated, J. 
S. Barnet and Sons, Incorporated, American Hide and 
Leather Company, A. F. Gallun and Sons, Incorporated, 
Barrett and Company, Incorporated, Eagle-Ottawa 
Leather Company, Griess-Pfleger Tanning Company, E. 
Hubschman and Sons, Incorporated, Hunt-Rankin 
Leather Company, Plaintiffs, 

v. 

Henry Morgenthau, Jr., Secretary of the Treasury of the 

United States, Defendant. 

Petition in Mandamus . 

Filed May 26, 1934. 

The plaintiffs, Calf Leather Tanners’ Association, Ohio 
Leather Company, A. C. Lawrence Leather Company, B. 
D. Eisendrath Tanning Company, Creese and Cook Com¬ 
pany, Albert Trostel and Sons Company, Fred Rueping 
Leather Company, C. D. Brown and Company, Incorpo¬ 
rated, J. S. Barnet and Sons, Incorporated, American Hide 
and Leather Company, A. F. Gallun and Sons, Incorpo¬ 
rated, Barrett and Company, Incorporated, Eagle-Ottawa 
Leather Company, Griese-Pfleger Tanning Company, E. 
Hubschman and Sons, Incorporated, and Hunt-Rankin 
Leather Company respectfully show to this Honorable 
Court: 

(1) That each of them is a citizen of the United States 
of America; that the Calf Leather Tanners’ Association is 
an association organized and existing under the laws of 
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the State of New York, and that all the partiesjhereto 

2 are members of said Association; that th^ Ohio 

Leather Company is a corporation organized ;jnd ex¬ 
isting under the laws of the State of Ohio; that thcj A. C. 
Lawrence Leather Company is a corporation organized and 
existing under the laws of the State of Maine; that the 
B. D. Eisendrath Tanning Company is a corporation Organ¬ 
ized and existing under the laws of the State of Illinois; 
that Creese and Cook Company is a corporation organized 
and existing under the laws of the State of Massachusetts; 
that Albert Trostel and Sons Company is a corporation 
organized and existing under the laws of the State ojt Wis¬ 
consin; that Fred Rueping Leather Company is a corpora¬ 
tion organized and existing under the laws of the Stjate of 
Wisconsin; that C. D. Brown and Company, Incorporated, 
is a corporation organized and existing under the laws of 
the State of New York; that J. S. Barnet and Sons, [incor¬ 
porated, is a corporation organized and existing undjer the 
laws of the State of Massachusetts; that Americanj Hide 
and Leather Company is a corporation organized and exist¬ 
ing under the laws of the State of New Jersey; that A. F. 
Gallun and Sons, Incorporated, is a corporation organized 
and existing under the laws of the State of Wisconsin|; that 
Barrett and Company, Incorporated, is a corporation or¬ 
ganized and existing under the laws of the State of New 
Jersey; that Eagle-Ottawa Leather Company is a corpora¬ 
tion organized and existing under the laws of the State 
of Illinois; that Griess-Pfleger Tanning Company is a cor¬ 
poration organized and existing under the laws of the State 
of Ohio; that E. Hubschman and Sons, Incorporated!, is a 
corporation organized and existing under the laws c|f the 
State of Pennsylvania; and that Hunt-Rankin Leather Com¬ 
pany is a corporation organized and existing undejr the 
laws of the State of Massachusetts; 

(2) That the defendant, Henry Morgenthau, Jr., is 

3 the Secretary of the Treasury of the United Sjates, 

and as such Secretary, under authority of law, has 

supervision over the imports and exports of the United 
States, the collection of customs duties and generally super¬ 
vision over all departments and agencies of government 
charged with the duty of assessing and collecting customs 
duties on all duty-bearing imports entering the United 
States; 
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(3) That the plaintiffs, except the Calf Leather Tanners’ 
Association, are tanners and finishers of calf and kip leath¬ 
ers, used principally in the manufacture of shoes and sun¬ 
dry leather goods 1 , in the manufacture and treatment of 
which as tanners and finishers they have invested large 
sums of money in equipping and operating their several 
manufacturing plants located in various parts of the 
United States; that the plaintiff, the Calf Leather Tanners’ 
Association, was organized for the purpose of fostering the 
interests of the calf leather industry of the United States 
and promoting the welfare of its members; 

(4) That the Congress of the United States by an Act 
entitled Public Law No. 361, approved June 17, 1930, en¬ 
titled “An Act to provide revenue, to regulate commerce 
with foreign countries, to encourage the industries of the 
United States, to protect American labor, and for other 
purposes,” provided, among other things, as follows: 

“Paragraph 1530 (b) (4) Side upper leather (including 
grains and splits), patent leather, and leather made from 
calf or kip skins, rough, partly finished, or finished, or cut 
or wholly or partly manufactured into uppers, vamps, or 
any forms or shapes suitable for conversion into boots, 
shoes, or footwear, 15 per centum ad valorem;” 

“Paragraph 1530, (d) Leather of all kinds, grained, 
printed, embossed, ornamented, or decorated, in any man¬ 
ner or to any extent (including leather finished in gold, sil¬ 
ver, aluminum, or like effects), or by any other process (in 
addition to tanning) made into fancy leather, and any of 
the foregoing cut or wholly or partly manufactured 
4 into uppers, vamps, or any forms or shapes suitable 
for conversion into boots, shoes, or footwear, all the 
foregoing bv whatever name known, and to whatever use 
applied, 30 per centum ad valorem.” 

(5) That in July, 1930, a request was made of the Secre¬ 
tary of the Treasury to issue a ruling defining the charac¬ 
ter of leathers that are dutiable at the rate of 30 per cent 
ad valorem under sub-paragraph (d) of paragraph 1530, 
of the Act of 1930, cited above; that said defendant ruled 
that said paragraph, sub-paragraph (d) was limited in its 
application to “fancy leathers,” and that grained, printed 
or embossed leathers are not dutiable at the 30 per cent rate 
unless the several processes mentioned produce an article 
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which is known to the trade as 4 ‘fancy leather;” tha|t as the 
result of and pursuant to said ruling only leatherb desig¬ 
nated and known to the trade as “fancy” pay an ad 
# valorem duty of 30 per cent. (T. D. 42213, 58 Treas. Dec. 
160, a copy of which is filed herewith as part hereof marked 
“Exhibit A”). 

(6) That on the 12th day of April, 1933, in the action of 
United States v. John B. Stetson Company the j United 
States Court of Customs and Patent Appeals rendered a 
decision in which it reversed T. Decision 42213, alove re¬ 
cited, which held that only such leathers as are known in the 
trade as “fancy” leathers are dutiable under sub-para¬ 
graph (d) Paragraph 1530, Act of 1930, and expressly de¬ 
cided that boarded leather is grained leather aifd that 
“grained” leather is fancy leather within the meaning of 
sub-paragraph (d) and dutiable at 30 per cent ad valorem. 
(U. S. vs. John B. Stetson Company, 63 Treasury Decisions 
48) a copy of which is filed herewith marked “Exhibit B”. 

(7) Plaintiffs further show to this Honorable Coijrt that 
said decision has not been appealed from, and tlie time 
within which appeal could be prosecuted has expired; that 

notwithstanding said decision expressly decidles that 
5 all boarded leather is grained leather and jail im¬ 
ported grained leather, as such quality of leather is 
commonly known and understood, is “fancy” leather 
within the meaning of said sub-paragraph (d), and is sub¬ 
ject to an import duty of 30 per centum ad valorem, the de¬ 
fendant has failed and continues to fail or refuse apply 
a duty of 30 per centum ad valorem value upon imlported 
grained calf and kip leather, although repeatedly urged so 
to do. 

(S) That because of the failure or refusal of defendant 
to impose a duty upon imported grained leather as decided 
by the United States Court of Customs and Patent Ap¬ 
peals, which is final and binding upon the defendant a'nd the 
Customs Department of the United States, under the con¬ 
trol of the defendant as Secretary of the Treasury, the plain¬ 
tiffs have suffered great loss of money and business by rea¬ 
son of the fact large importations of boarded or gjrained 
calf and kip leathers of the character designated ifi said 
decision have been made into the United States sinbe the 
effective date of said decision, and plaintiffs believe and 
allege that said large importations will continue if the rate 
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prescribed by Congress in sub-paragraph (d) Sec. 1530, be 
not enforced in accordance with the decision of said Court 
of Customs and Patent Appeals. 

(9) The plaintiffs further show that the duties to be 
performed by the defendant in applying the 30 per cent ad 
valorem duty upon boarded or grained leathers are entirely 
ministerial and involve no exercise of discretion or judg¬ 
ment, and consists solelv in instructing the customs offi- 
cials to appraise imported boarded or grained leathers at 
their ad valorem value and to collect a duty of 30 per cen¬ 
tum thereon in accordance with such value, and that to so 
do is the mandatory dutv of the defendant under the afore- 
said Act of the Congress and under the decision of said 
Court of Customs and Patent Appeals construing the said 
provisions' of sub-paragraph (cl) Paragraph 1530 
6 of said Act. 

(10) That unless said defendant by the mandate of 
this Honorable Cburt be compelled to assess an ad valorem 
duty upon imported boarded or grained calf and kip 
leathers as provided in said Act under the interpretation 
thereof by the Court of Customs and Patent Appeals, large 
importations of such quality of leathers will continue, to 
the great loss of plaintiffs, and the ultimate destruction of 
their business; and that such mandate is the only remedy 
thev can invoke. 


Wherefore, the premises considered, the plaintiffs pray: 

(1) That a writ of mandamus issue from this Honorable 
Court directing and compelling the defendant to forthwith 
instruct all customs officials of the United States to impose 
and collect an ad valorem duty of 30 per centum upon all 
boarded or grained calf and kip leathers in accordance with 
the provisions of sub-paragraph (d) Paragraph 1530, Act 
of 1930, as construed and interpreted by the United States 
Court of Customs and Patent Appeals; 

(2) That a rule may issue directing the defendant, Henry 
Morgenthau, Jr., Secretary of the Treasury of the United 
States of America, to appear before this Honorable Court 
and show cause, if any there be, why a writ of mandamus 
should not be issued commanding and directing him to 
forthwith instruct all customs officials of the United States 
to impose and collect an ad valorem duty of 30 per cent 
upon all boarded or grained calf and kip leathers in accord- 
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ance with the provisions of sub-paragraph (d) Paragraph 
1530, Act of 1930, as construed and interpreted jby the 
United States Court of Customs and Patent Appeals. 

(3) And for such other and further relief as thejnature 
of this petition may require or to which the plaintiffs 
7 may be entitled. 

EDWARD A. BRANDi 

Attorney for Plaintiffs . 
CHAS. KERR, 

Attorney for Plaintiffs. 

A. K. SHIPE, | 

Attorney for Plaintiffs. 

State of Ohio, 

County of Trumbull, ss: j 


Personally appeared before me, David W. Grainger, a 
Notary Public in and for the State and Countv aforesaid, 
Victor G. Lumbard, who, first being duly sworn on oath, 
deposes and says that he is President, of the Ohio Leather 
Company and President of the Calf Leather Talnners’ 
Association, two of the plaintiffs in the foregoing petition; 
that he has read the said petition, and knows the contents 
thereof; that the statements of fact therein made as upon 
personal knowledge are true, and that those made' upon 
information and belief he believes to be true; that he Jniows 
that all the parties named as plaintiffs are members |of the 
plaintiff Calf Leather Tanners’ Association, which! is an 
association organized and existing under and by virtue of 
the laws of the State of New York; that he knows 4H the 
parties plaintiff have a common or general interest jin the 
subject matter of the foregoing petition and that they con¬ 
stitute a class so numerous as to make it impracticajble to 
bring them all before the court. 

VICTOR G. LUMBAfeD. 


Subscribed and sworn to before me this 21st day of| M; 
1934. * j 

[seal.] DAVID W. GRAINGER, | 

Notary Public 

My commission expires September 24, 1936. 
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S State of Wisconsin, 

County of Milwaukee: 

Personally appeared before me, Ewald E. Kornitz, a 
Notary Public in and for the State and Countv aforesaid, 
Albert 0. Trostel, Jr., who, first being duly sworn on oath, 
deposes and says that he is Vice-President of the Albert 
Trostel & Sons Company one of the plaintiffs in the fore¬ 
going petition; that the statements of fact therein made as 
upon personal knowledge are true, and that those made 
upon information and belief he believes to be true; that he 
knows that all the parties named as plaintiffs are members 
of the plaintiff Calf Leather Tanners* Association, which is 
an association organized and existing under and bv virtue 
of the laws of the State of New York; that he knows all the 
parties plaintiff have a common or general interest in the 
subject, matter of the foregoing petition and they constitute 
a class so numerous as to make it impracticable to bring 
them all before the court. 

ALBERT 0. TROSTEL, Jr. 

Subscribed anil sworn to before me this 22nd dav of Mav, 
1934. 

[seal.] EWALD E. KORNITZ, 

1 Notary Public. 

My commission expires 5/15/38. 

9 State of Wisconsin, 

Fond du Lac County: 

Personally appeared before me, E. F. Fox, a Notary 
Public in and for the State and County aforesaid, F. J. 
Rueping, who, first being duly sworn on oath, deposes and 
says that he is President of the Fred Rueping Leather 
Company, one of the plaintiffs in the foregoing petition; 
that he has read the said petition, and knows the contents 
thereof; that the statements of fact therein made as upon 
personal knowledge are true, and that those made upon in¬ 
formation and belief he believes to be true; that he knows 
that all the parties named as plaintiffs are members of the 
plaintiff Calf Leather Tanners’ Association, which is an 
association organized and existing under and by virtue of 
the laws of the State of New York; that he knows all the 
parties plaintiff have a common or general interest in the 
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subject matter of the foregoing petition and that thjey con¬ 
stitute a class so numerous as to make it impracticjable to 
bring them all before the court. 

F. J. RUEPING. 

Subscribed and sworn to before me this 22nd day cjf May, 
1934. 

[seal.] E. F. FOXj 

Notary Public. 

Notary Public, Fond Du Lac Co., Wis. j 

My commission expires Feb. 3rd, 1935. 

10 Copy. | 

(T. D. 44312) 

Fancv Leathers. 

* 

Onlv leathers commercially known as fancy leathers are 
dutiable at 30 per cent ad valorem under subparagraph 
(d) of paragraph 1530, tariff act of 1930. i 

Treasury Department. 

I 

Office of the Commissioner of Customs, Washington, D. C. 

To Collectors of Customs and Others Concerned: 

There has been submitted to the department for con¬ 
sideration and ruling the question of the character of 
leathers which are properly dutiable at the rate of |30 per 
cent ad valorem under subparagraph (d) of paragraph 
1530 of the tariff act of 1930. It is contended by domestic 
tanners that all the leathers enumerated in the paragraph, 
and this whether they are commercially known as fancy 
leathers or not, are dutiable at the rate of 30 per dent ad 
valorem. 

Shoe manufacturers, on the contrary, contend that no 
leathers are dutiable at the 30 per cent rate undejr sub- 
paragraph (d) of paragraph 1530 unless they are Jmown 
commercially as fancy leathers. 

The department has before it an exhaustive bi|ief by 
attorneys for the domestic tanners and a number of con¬ 
ferences have been held at which the tanners presented 

2—6461a 
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their views and the shoe manufacturers their opposing 
views. After a careful consideration of the question the 
department has reached the conclusion that subparagraph 
(d) of paragraph 1530 is limited in its application to fancy 
leathers, and that grained, printed, or embossed leathers 
are not dutiable at the 30 per cent rate unless the several 
processes mentioned produce an article which is known in 
the trade as “fancv leather.” 


The department not only believes that the grammatical 
construction of the paragraph shows that Congress was 
limiting the 30 per cent rate to fancy leathers but 
11 this construction finds support in the conference re¬ 
port on the tariff bill, dated June 13, 1930, on page 
98 of which appears this language: 44 The House bill also 
imposed a duty of 30 per cent ad valorem on fancy leather 
of all kinds. This is persuasive of the correctness of the 
department’s conclusion that subparagraph (d) of para¬ 
graph 1530 is limited to fancy leathers. Moreover, to 
adopt the view of the domestic tanners would present the 
anamolous situation of imposing a higher rate on material 
used in the manufacture of shoes than the rate imposed 
on the shoes manufactured with the use of such leather, 
that is, the leather would be dutiable at 30 per cent ad 
valorem and the shoes at 20 per cent. As it is the policy 
of Congress in framing tariff acts to have rates of duty 
progressive, that is, beginning with a lower rate on the 
cruder material and advancing the rate on successive 
processes of manufacture, the acceptance of the position 
of the domestic tanners would connote that Congress in¬ 
tended to depart from the general policy with respect to 
paragraph 1530. 1 If, on the contrary, it be accepted that 
Congress intended the rates to be progressive, we have 
in paragraph 1530 a perfect harmony of rates, that is, 10 
per cent on hides, 15 per cent on leather other than fancy 
leather, and 20 per cent on shoes. 


While as stated, the department is of the opinion that 
only leathers which are known eommerciallv as fancv 
leathers are dutiable at 30 per cent ad valorem under 
subparagraph (d) of paragraph 1530 of the tariff act of 
1930, the determination of what is fancy leather is a ques¬ 
tion of fact and must necessari/v be decided bv the cus¬ 


toms officer examining the leather before him, but for the 
assistance of examiners there is quoted below a decision 
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of the Court of Customs Appeals (T. D. 34103) Refining 
the term ‘ 4 Fancv ’ ’: 

12 * * * in common parlance, a fancy article is 

one which is out of the ordinary, that is to $ay, one 

which has some special quality, virtue, or value not found 
in the article commonly used and not required byjthe use 
to which the ordinary article is commonly put, orj it may 
be something which pleases, not so much becaus^ of the 
qualities which make it useful as because of characteris¬ 
tics which appeal to the taste and to the fancy. F]ancy is 
the antonym of plain, common, ordinary, staple, and to 
say that a thing is fancy necessarily implies that] it has 
a value or characteristics not found in the articles pf simi¬ 
lar type * * *. | 

1 

There is also quoted a definition from the 4 ‘Dictionary 
of Leather Terminology,” as follows: 

Fancy leather—term to describe leather made frorp many 
types of raw material, and used for pocketbooks, handbags, 
cardcases, and leather covered specialties, as distinguished 
from shoe upper leather, harness leather, sole feather, 
glove leather, etc. The largest proportion of this class of 
leather is embossed, decorated or printed by stamping de¬ 
signs thereon, by means of etched, engraved or plectro- 
typed plates or rollers. These designs may be an imitation 
of the natural or conventionalized grain of skins pf dif¬ 
ferent animals as well as of an artificial nature. 

In this connection note the discussion of fancy leathers 
inT. D. 43294. (114308.) 

F. X. A. EBLE,| 

Commissioner of Customs. 

Approved August 21, 1930: 

A. W. MELLON, 

Secretary of the Treasury. 

13 “ Exhibit B.” 

I 

The appellant was not present at any of these hearings 
and prayed no appeal from the judgment of Judge 
Kincheloe. 

The appellant then made application for remissioh. To 
support his application he filed a verified petition, gating 
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therein at length the alleged facts relative to the importa¬ 
tion of his foxes and attempting* to explain his failure to 
prosecute his reappraisement appeal. Attached to his 
petition are variohs affidavits intended to support the con¬ 
tention that the invoice values were in fact the correct 
market values of the foxes at the time of importation in 
Prince Edward Island, the place of exportation. 

The appellant also testified at length. He stated in gen¬ 
eral his relations and business transactions with one A. L. 
Turnipseed, of Columbus, Ohio. The general purport of 
this testimony is to the effect that the appellant had a fox 
ranch in operation at Waterford, Pa. Turnipseed was 
endeavoring to start a similar enterprise at Columbus and 
had negotiated with appellant in April, 1928, to buy 53 
foxes from him, which were to be shipped from Water¬ 
ford. Manv additional details about the dealings of these 

ftp vv 

individuals are given, most of which are, as the trial 
court stated, contused and immaterial. It suffices to sav 
that as a result of these transactions, and to keep up 
stock in the Waterford ranch, the 80 foxes here in ques¬ 
tion were imported. It is evident they were intended to 
ultimately go to Turnipseed. They were not sent to 
Waterford but to Chillicotlie, Ohio, where they were to be 
held until they could be inspected and transferred to 
Waterford. Two davs after the foxes were entered an 

4/ 

option-to-purchase agreement was made by Turnipseed 
with Callbeck, in which a purchase price of $24,472.42 was 
fixed upon the 80 foxes if taken on or before November 15, 
1928, or, if taken on or before December 1, 1928, $26,872.42. 
In January, 1929, this option was exercised and a contract 
of sale with a consideration of $24,000 was entered into. 

The importer claims the additional duty here involved 
should be remitted for various reasons: First, that the 
foxes were not sold when they were imported; second, that 
their foreign-market value at the time of exportation was 
no greater than the invoice value; third, that he was pre¬ 
vented by illness and misleading information from being 
represented in the final reappraisement proceed- 
14 ings; fourth, that he consulted the appraiser at the 
port about the purchase price and entered value of 
his foxes; finally, that he has shown good faith in all his 
transactions herein. 

We find ourselves in agreement with the conclusion of 
the trial court that appellant is not entitled to remission 
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upon this record. An inspection of Reappraisenffint Cir¬ 
cular 1939, Xo. 100, page 1785, 89931-A, which, is Ithe one 
here involved, discloses that the appraisement w^s prob¬ 
ably made by Judge Kincheloe upon the Unitec} States 
value as defined in section 402 (d) of the Tariff! Act of 
1922. If so, evidence appearing in this record, including 
the said option contract of October 24, 1928, woujld seem 
to indicate the correctness of this valuation. Whether 
evidence was introduced in the reappraisement proceed¬ 
ing does not appear from the record. In any e\jent, we 
must assume for the purposes of this proceeding that the 
correct dutiable value of the imported foxes was as ascer¬ 
tained by Judge Kincheloe. 

This being assumed, what is there in the record fo show 
that the importer endeavored to give to the appraising 
officer all information which he had as to the correct duti¬ 
able value of these goods? But one circumstance appears 
in the record, namely, that the importer talked with the 
local appraiser and advised him of the price which he, 
Callbeck, had paid in Prince Edward Island for seven of 
the foxes which he had purchased, whereupon fhe im¬ 
porter increased the entered value of these seven, Ibut not 
to the amount fixed on final appraisement. 

The case is not free from difficulties. However, the 
court below heard the testimony offered by the appellant 
and could judge better of its character and credibility than 
can this court. We are unable to say that the judgment 
of the court below is clearly contrary to the weight of the 
evidence, and, hence, it should be, and is, affirmed. Fish v. 
United States, 12 Ct. Oust. Appls. 307, T. D. 40315; Hen- 
sel, Bruckmann & Lorbacher v. United States, 13 Ct. Oust. 
Appls. 498, T. D. 41377; Shainin & Co. v. United States, 16 
Ct. Cust. Appls. 320, T. D. 43076. i 

T. D. 46319. 

Grain leather. 

i 

United States v. John B. Stetson Co. (No. 3507) 

i 

1. Sheepskin Leather. If finished sheepskin ledther' be 
grained, printed, embossed, ornamented, or decorated, it 
is specifically provided for in paragraph 1530 (d)|, Tariff 
Act of 1930. 
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2. Finished Sheepskin Leather—Classification. Held 

that finished sheepskin leather with the natural grain of 

the skin brought out, accentuated, and raised by a 
15 process of hand boarding is “grained” within the 
common meaning of that word; that it was properly 
classified by the collector as grained sheepskin leather under 
paragraph 1530 (d) rather than as grain leather, finished, 
under paragraph 1530 (c), commercial designation of the 
word “grained” not having been established. 

3. Fancv Leather—Construction. Held that if Hie im- 
ported leather is “grained” it is “fancy” within the mean¬ 
ing of subparagraph (d), whether commonly or commer¬ 
cially known as such or not. The language 44 or by any 
other process (in addition to tanning) made into fancy 
leather” indicates that the Congress, having enumerated 
what it considered to be fancy leather, was providing a 
general clause which would make it possible to include 
therein any leathers made fancy, by any other process 
than graining, printing, embossing, ornamenting or 
decorating. 

4. Common Meaning. The common meaning of a term 
or word used in a tariff provision is a matter to be deter¬ 
mined by the court having the same under consideration. 
In making the determination, the court may rely upon its 
own understanding of the term or word used, or it may 
assist its own understanding by reference to the works of 
standard lexicographers, scientific authorities, the testi- 
monv of witnesses, or bv such other means as mav be 
available. If testimony be offered upon the common 
meaning of a statutory word or term, such testimony is 
advisorv onlv and has no binding effect on the court. 

United States Court of Customs and Patent Appeals, 

April 12, 1933. 

Appeal from United States Customs Court, T. D. 45615 
[Reversed.] 

Charles D. Lawrence, Assistant Attorney General 
(Hugo P. Geisler, special attorney, of counsel), for the 
United States. 

Allen S. Olmstead, 2d Saul, Ewing, Remick & Saul for 
appellee. 
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[Oral argument February 7, 1933, by Mr. Lawrence and 

Mr. (jlmstead, 2d.] 

Before Graham, Presiding Judge, and Bland, Hatfield, 
Garrett, and Lenroot, Associate Judges. 

1 

Graham, Presiding Judge, delivered the opinion! of the 

court: 

The appellee made two entries of imported leaither at 
the port of Philadelphia under the tariff act of 193(j). This 
leather was classified bv the collector for dutv as brained 

• ' */ (w 

sheepskin leather under paragraph 1530 (d) of said act. 
The importer filed protest, covering both entries, making 
various claims therein; however, at the hearing before 
the United States Customs Court, all said claims were 
abandoned except the claim that the goods were properly 
dutiable under paragraph 1530 (c) of said act as “fin¬ 
ished” leather. The protest was sustained by the trial 
court under said paragraph 1530 (c), and the Government 
has appealed. 

Inasmuch as further reference to various provisions of 
said paragraph 1530 will be made herein, the entirje para¬ 
graph is here quoted: i 

Par. 1530. (a) Hides and skins of cattle of the| bovine 
species (except hides and skins of the India water buffalo 
imported to be used in the manufacture of rawhije arti¬ 
cles), raw or uncured, or dried, salted, or pickled, 10 per 
centum ad valorem. 

Hi (b) Leather (except leather provided for jin sub- 

paragraph (d) of this paragraph), made froijn hides 
or skins of cattle of the bovine species: 

(1) Sole or belting leather (including offal), j rough, 
partly finished, finished, curried, or cut or wholly oif partly 
manufactured into outer or inner soles, blocks,! strips, 
counters, taps, box toes, or any forms or shapes suitable 
for conversion into boots, shoes, footwear, or belting, 12% 
per centum ad valorem; 

(2) leather welting, 12% per centum ad valorem!; 

(3) leather to be used in the manufacture of harness or 
saddlery, 12% per centum ad valorem; 

(4) side upper leather (including grains and jsplits), 
patent leather, and leather made from calf or ki}}> skins, 


16 


CALF LEATHER TANNERS* ASSN. VS. 


rough, partly finished, or finished, or cut or wholly or 
partly manufactured into uppers, vamps, or any forms or 
shapes suitable for conversion into boots, shoes, or foot¬ 
wear, 15 per centum ad valorem; 

(5) upholstery, collar, bag, case, glove, garment, or 
strap leather, in the rough, in the white, crust, or russet, 
partly finished, or finished, 20 per centum ad valorem; 

(6) leather to be used in the manufacture of footballs, 
basket balls, soccer balls, or medicine balls, 20 per centum 
ad valorem; 

(7) all other rough, partly finished, finished, or curried, 
not specially provided for, 15 per centum ad valorem. 

(c) Leather (except leather provided for in subpara¬ 
graph (d) of this 1 paragraph), made from hides or skins 
of animals (including fish, reptiles, and birds, but not in¬ 
cluding cattle of the bovine species), in the rough, in the 
white, crust, or rfisset, partly finished, or finished, 25 per 
centum ad valorem; vegetable-tanned rough leather made 
from goat or sheep skins (including those commercially 
known as India-tanned goat or sheep skins), 10 per centum 
ad valorem; any of the foregoing if imported to be used in 
the manufacture of boots, shoes, or footwear, or cut or 
wholly or partly manufactured into uppers, vamps, or any 
forms or shapes suitable for conversion into boots, shoes, 
or footwear, 10 per centum ad valorem. 

(d) Leather of all kinds, grained, printed, embossed, 
ornamented, or decorated, in any manner or to any extent 
(including leather finished in gold, silver, aluminum, or 
like effects), or by any other process (in addition to tan¬ 
ning) made into fancy leather, and any of the foregoing 
cut or wholly or partly manufactured into uppers, vamps, 
or any forms or shapes suitable for conversion into boots, 
shoes, or footwear, all the foregoing by whatever name 
known, and to whatever use applied, 30 per centum ad 
valorem. 

(e) Boots, shoes, or other footwear (including athletic 
or sporting boots and shoes), made wholly or in chief 
value of leather, not specially provided for, 20 per centum 
ad valorem; boots, shoes, or other footwear (including 
athletic or sporting boots and shoes), the uppers of which 
are composed wholly or in chief value of wool, cotton, 
ramie, animal hair, fiber, rayon or other synthetic textile, 
silk, or substitutes for any of the foregoing, whether or 
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not the soles are composed of leather, wood, or other ma¬ 
terials, 35 per centum ad valorem. 

(f) Harness valued at more than $70 per set, single har¬ 
ness valued at more than $40, saddles valued at m<j>re than 
$40 each, saddlery, and parts (except metal parts)!for any 
of the foregoing, 35 per centum ad valorem; saddles made 
wholly or in part of pigskin or imitation pigskin^ 35 per 
centum ad valorem; saddles and harness, not specially pro¬ 
vided for, parts thereof, except metal parts, and leather 
shoes laces, finished or unfinished, 15 per centum ad 
valorem. 

(g) The Secretary of the Treasury shall pirescribe 
methods and regulations for carrying out the provisions 
of this paragraph. 

17 Said paragraph is, in substance, a consolidation of 
paragraphs 1431, 1436, 1589, 1606, and 160/f of the 
Tariff Act of 1922, with additional and altered provisions 
and is, apparently, intended to be a comprehensive and 
analytical classification of bovine hides and of leather, 
leather footwear, and harness and saddlery. 

The main controversy in the case centers ab<{>ut one 
point: The importer contends the imported leather is 
“grain” leather, finished, and is included within the 
classification made by said paragraph 1530 (c). The Gov¬ 
ernment contends that the imported leather is grained, and 
hence is specifically mentioned in, and classifiable under, 
said paragraph 1530 (d). As an ancillary question, the 
importer claims that any leather, to be properly classifiable 
under said paragraph 1530 (d), must, by the terms|of said 
subparagraph, be fancy; that the imported leathei| is not 
known, commonly or commercially, as “fancy” leather, and 
that, therefore, the imported leather can not properly be 
classified under said subparagraph 1530 (d). Considerable 
testimony has been offered on both sides in an attempt to 
throw light upon these issues. 

The trial court found that the importer had established 
by a preponderance of the evidence that the imported leath¬ 
ers “were not known, either commonly or commercially, as 
fancy leathers.” It also held, in speaking of the term 
44 grained leather ’ ’: 

There is no question here of a commercial meaning for 
the term different from the common meaning since tjhe wit- 

3—6461o 
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nesses disagree as to whether there exists such a commer¬ 
cial meaning. 

It also held that— 

in grouping grained leather with leather printed, embossed, 
ornamented, or decorated, it was the intent of Congress 
that onlv leather artificiallv grained was designed to be 
classified thereunder. 

On the trial two samples were introduced, which are also 
before us. From these it appears that the leather is of 
two kinds, one represented by Exhibit 1, and the other by 
Exhibit 2. Both samples are admitted to be finished sheep¬ 
skin leather and are russet in color, with a polished and 
attractive appearance. Exhibit 1, which is small in size and 
is said to have come from the flank or poorer portion of the 
skin has its finished surface covered in large part with 
wavy, broken, lines. Exhibit 2, which comes from the bet¬ 
ter portion of the hide, has its finished side covered with a 
vast number of small, raised portions, giving the surface a 
granular or pebbly appearance. 

The two kinds of leather are subjected to a somewhat dif¬ 
ferent method of preparation. After the hair has been 
removed and the skin is ready for tanning, if leather like 
Exhibit 1 is desired, the skins are tanned in a weak solution 
of sumac extracts or leaf sumacs, at the room temperature. 
After tanning, the skins are colored the desired color and 
are then treated with a board bv a workman, a 
18 process which is called boarding. This is done by 
folding each hide with the wool side in. A workman 
wearing a board with a cork surface on his forearm then 
passes this board over the outside of the folded hide, much 
as if he were ironing the same. This process “brings out,” 
accentuates, and raises the natural grain of the skin. In 
the case of the leathers represented by Exhibit 1 the board¬ 
ing is done in one direction onlv bv the workman. 

In Exhibit 2 the leather is tanned in a strong solution at 
elevated temperatures. This results in a puckering and 
drawing of the hide, which is said to accentuate the natural 
grain. These hides are likewise colored and are then 
boarded in four different directions instead of in one, as in 
Exhibit 1. 

We are unable to agree with the view of counsel for the 
appellee in their construction of the language of said para- 
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graph 1530 (d). Here we find an enumeration ofj several 
kinds of leather which are to be classified thereunder, and 
these are designated eo nomine: Grained leather,!printed 
leather, embossed leather, ornamented leather, and deco¬ 
rated leather. If the involved leather be of any! one of 
these varieties it is within the subparagraph, because the 
Congress has so specifically provided. Nor can we agree 
with the view that the language “or by any other Iprocess 
(in addition to tanning) made into fancy leather,” Removes 
“grained” leather from the subparagraph, unless it) be also 
known as “fancy.” The use of the language “orjby any 
other process (in addition to tanning)” indicates plainly, 
in our view of the matter, that the Congress, j having- 
enumerated what it considered to be fancy leather, \^as pro¬ 
viding a general clause which would make it possible to in¬ 
clude therein any leathers made fancv, bv anv other iprocess 
than those already enumerated. To hold otherwise would 
be to make it possible to remove any leather, such sis “em¬ 
bossed,” for example, from the purview of the subpara¬ 
graph by proof that it was not commercially or coijnmonlv 
known as “fancv” leather. 

“Or by any other process,” in its ordinary graminatical 
construction as a part of the sentence in which it is found, 
obviously refers to any other process than graining, print¬ 
ing, embossing, ornamenting, or decorating, as there are no 
other antecedents to which the phrase may grammatically 
refer. 

In other words, the Congress has by this subparagraph 
named “grained” leather as one variety of fancy leather 
for tariff purposes. 

This view is at variance with the circular letter of the 
Commissioner of Customs issued August 21, 1930,! T. D. 
44213, 58 Treas. Dec. 160, cited by counsel for appellee 
herein. The commissioner was of the opinion that ho lea¬ 
ther might be included within said paragraph 1530 (d) 
unless it was known “in the trade” as “fanbv lea- 

I 

19 ther,” which, as we read it, means its comipercial 
designation as such. This view, he states- f 

I 

finds support in the conference report on the tarijff bill, 
dated June 13, 1930, on page 98 of which appeals this 
language: “The House bill also imposed a duty of 30 per 
cent ad valorem on fancy leather of all kinds.” (Cong. 
Bee., 71st Cong., 2d ses., vol. 72, p. 10729.) 
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This argument loses its force if, as we have seen, grained 

leather has been recognized by Congress as one form of 

fanev leather. 

* 


The court below held, as we have noted, that a ‘‘clear 
preponderance” of the evidence established that the leath¬ 
ers involved here were not known, either commonly or 
commerciallv, as fanev leather. As we view it this is im- 
material, for if the leathers were “grained” they were 
“fancy” within the meaning of subparagraph 1530 (d). 

This being our construction of the language of said para¬ 
graph 1530 (d), we next inquire whether the leather now 
before us is “grained” leather as contended bv the Gov- 
eminent, or “grain” and not “grained” leather as con¬ 
tended by the appellee. 

The trial court was of the opinion that there could be 
no commercial designation, because the witnesses differed, 


savin g- 


there is no question here of a commercial meaning for the 
term different from the common meaning since the wit¬ 
nesses disagree as to whether there exists such a com¬ 
mercial meaning. Maddock v. Magone, 152 U. S. 3GS; Swan 
v. Arthur, 103 U. S. 597; Acker v. United States, 1 Ct. 
Oust. Appls. 328, T. D. 31431; and United States v. Wal¬ 
ter, 4 Ct. Cust. Appls. 95, T. D. 33371. 

The mere fact that there is a conflict of evidence upon 
the commercial designation of the articles in question here 
is not a sufficient circumstance in itself to lead to the 
conclusion that there has been no commercial designation 
established. That question must be determined according 
to the preponderance of the evidence. United States v. 
Borgfeldt, 1 Ct. Cust. Appls. 255, T. D. 31279; Meyer & 
Lange et al. v. United States, 3 Ct. Cust. Appls. 247, 250, 
T. D. 32565; United States v. Snow’s Express Co., 6 Ct. 
Cust. Appls. 477, T. D. 36120; LaManna, Azema & Farnan 
v. United States, 14 Ct. Cust. Appls. 289, T. D. 41908; 
French Ivreme Co. et al. v. United States, 16 Ct. Cust. 
Appls. 126, T. D. 42768; French Kreme Co. v. United 
States, 18 C. C. P. A. (Customs) 301, T. D. 44505. 

We assume, however, that the meaning of the trial court- 
in the said excerpt from its decision was that, because of 
the conflict in the evidence, it was unable to find a pre¬ 
ponderance thereof establishing commercial designation of 
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the imported goods differing from their common desig¬ 
nation. 

The record before ns, therefore, may properly be ex¬ 
amined as to proof of common and commercial {designa¬ 
tions of the imported merchandise. The judgment of the 
trial court will be sustained, as to all triable issues 
20 of fact, unless clearly contrary to the weigljt of the 
evidence. 

On the trial in the Customs Court the importer called 
three witnesses, and the Government a like number. We 
have examined the testimony of these witnesses ^nd are 
unable to find anv evidence on either side which jmav be 
said to establish a commercial designation of the imported 
leather, on the one subject which we deem to be rpaterial, 
namely, whether the leather in question is or is not [grained 
leather. A considerable amount of testimonv wasl offered 

i 

on the question of whether the goods were commercially 
known as fancy leather. Without analyzing or attempting 
to pass upon the sufficiency of such testimony to establish 
such commercial designation, it is sufficient to observe 
that, in consonance with our herein-expressed views as 
to the construction to be placed upon said paragraph 1530 
(d), the material question is not whether the gocjds may 
commercially be known as fancy leather, but,! rather, 
whether tliev are known commerciallv as grained [leather. 
The same is true as to proof of common meaning.] 

Xo commercial designation having been established, we 
may next inquire as to the state of the law and the record 
on the question of the common designation of the iipported 
goods. The common meaning to be attached to a jterm or 
word used by the Congress in a provision of a talriff act 
is a matter to be determined by the court having tl|e same 
under consideration. In making this determination the 
court may rely upon its own understanding of the word 
or term used, and it may assist its own understanding by 
reference to the works of standard lexicographers, scien¬ 
tific authorities, the testimony of witnesses, or by such 
other means as may be available. If testimony be offered 
upon the common meaning of a statutory word or term 
such testimony is advisory only and has no binding ejffect on 
the court. United States v. Florv & Co., 15 Ct. Cust. Appls. 
156, T. D. 42219; United States v. Felsenthal, 16 Ct. Cust. 
Appls. 15, T. D. 42713; United States v. May Department 
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Stores, 16 Ct. Oust. Appls. 353, T. D. 43090; United States 
v. Moscini, 19 C. C. P. A. (Customs) 144, T. D. 45261. 
This is true whether the court be nisi prius or appellate. 
A brief resume of the testimony of the witnesses is 


necessary. 

* 

E. L. Cummings, connected with the importing company, 
testified that the imported leather is “grain,'’ and not 
“grained/’ leather. 

Harry C. Drueding, a leather manufacturer for 26 years, 
stated that the leather in question is finished grain leather 
and that “grained” leather is made with electrotype 
plates. By this method a plate with a surface made to 
simulate the pattern or type of leather to be manufactured 
is placed face up, and the leather laid flesh side down upon 
the plate. By pressure the design upon the plate is 
21 then transferred to the hair side of the leather being 
treated. The witness further stated that there is 
a natural grain to all leather and that the effect of board¬ 
ing is to “cut up that puckered effect in the skin.” He 
also stated: 


X Q. Well, hasn’t it been improved?—A. Naturally, be¬ 
cause if you did not manipulate those skins and board those 
skins vou wouldn’t see the natural grain. 


This witness also testified that he considered “grained” 
and “embossed” leather “as one and the same.” 

John C. McKeon, a shoe manufacturer for over 25 years, 
testified that grain leather is leather tanned on the grain 
side. In speaking of the official Exhibits 1 and 2, the wit¬ 
ness stated, “I would say the natural grain has been rough¬ 
ened.” 

On the part of the Government George B. Bcrnheim, a 
manufacturer of leather for 29 years, stated that a grained 
leather was one on which a grain had been made by hand 
boarding. Again he testified: 

The grain may be a natural grain, and that may be 
brought out by hand boarding or machine. They have now 
some machines which take the place of hand boarding, or 
the grain may have first been embossed and then grained 
up by hand or by machine. 

Continuing, he stated that Exhibit 2 is known as a peb¬ 
ble grain and is termed a grained skin; that the grain 
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“would have never been brought out to look l^ke that 
unless some subsequent operation had been put! on the 
skin.” Boarding, the witness stated, was the same as 
graining, and any leather boarded by hand is kqown as 
grained leather. A dictionary of leather terms, isjsued by 
the Joint Committee of Tanners and Leather Goods In¬ 
dustries, November 1, 1927, was introduced in (jvidence 
without objection in connection with the testimony] of this 
witness, which dictionary, it appears, is used generally in 
the trade. 

Milton Kaufman, in the leather business throughout the 
United States for 40 years, defined grained leather as 
leather in which the top grain has been artificially “im¬ 
proved upon,” either by embossing or by hand bearding. 
The witness was of opinion that official Exhibit 1 jvas not 
grained and that Exhibit 2 was. 

Moe H. Garfinkel, in the leather business for 24 years, 
testified that grained leather was leather in whjich the 
grain “is brought up to the surface or raised b} L either 
hand graining or machine.” Exhibit 2, he statcjd, is a 
liand-grained pin sheep; Exhibit 1 is a smooth leather. 

From this testimony two facts are shown: First,!the im- 
ported leather has been hand boarded, that represented by 
Exhibit 1 once, and that represented by Exhibit 2 four 
times; second, this operation of boarding cuts up,, accen¬ 
tuates, and pulls out the natural grain of the skinj and if 
such operation were not performed the natural gjrain of 
the skin would not be noticeable. 

There is some conflict in the testimony as to the boarding 
of Exhibit 1. However, the appellee’s witness Drued- 
22 ing testified that Exhibit 1 had been boarded, and 
this is conceded by counsel for appellee in their 
brief. j 

We are forced to the conclusion that but little assistance 
is given to either the Customs Court or to this court by 
the conflicting testimony given below in determining the 
common meaning of the term “grained leather.”! Such 
testimony does, however, disclose the character and struc¬ 
ture of the imported material. With this knowledge the 
court below and this court should aid their understanding 
bv reference to those authorities which are usuillv re- 
ferred to when the common meaning of a word or ^erm is 
involved. 
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The words “grained” and “grain” are thus defined by 
the standard lexicographers: 

Funk & Wagnalls’ Xew Standard Dictionary (1931): 

Grain * * * 3. In leather-making: (1) To rub with 

a board to raise the grain or pattern. (2) To give wrinkles 
or other markings to, in imitation of seal, * ' * and 

similar leathers. 

Graining * * * (3) by roughening the surface, as the 

artificial markings on leather: or (4) by the pebbling of 
leather or paper, as in bookbinding. 

Graining-machine, u 1. A device for wrinkling or raising 
the grain on a skin. 


Webster's Xew International Dictionary 

m/ 


(1932): 


Grained. 2. Having a grain; 
or grains; having or showing 
lure or surface; hence, rough. 


divided into small particles 
a grain or granulated struc- 

O o 


Encyclopaedia Britannica, 14th edition, volume 13, page 


The box or willow grain is produced either by hand or 
machine. The skin is doubled, grain side inside, and then 
pressure is applied to the doubled portion in the required 
directions either by hand with a cork covered board or by 
rotating cork covered rollers, so as to make the natural 
grain take a defined form. Skins of this type are often 
finally smoothed by placing the grain surface of the skins 
in pressure contact with a polished plate. 

Xew English Dictionary, Volume IV, page 341: 

Grain, v. 6. Leather-dressing, a. To remove the hair 
from (skins), b. To soften or raise the grain of (leather, 
etc.). 

1530. Palsgr. 574/1,1 gravne ledder, I make it bv tannving 
craftc to have a grayne, jc besanne. 

“Boarding” is thus defined: 

Webster’s, supra: 

Board, v. 7. To work or rub with a board, as in the pro¬ 
cess of making leather supple and giving it a granular 
appearance by means of a graining board. 
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Funk & Wagnalls’, supra: | 

Boarding, * * * b-macliine, v. A machine for rais¬ 
ing the grain of leather after it has been lost by ^having, 
dyeing, etc. 

i 

In discussing the finishing of leather, Procter^ in his 
treatise on The Principles of Leather Manufacture, 1903, 
page 233, says: 


* * 


For many purposes, and especially if fi grain 
is afterwards to be raised by “boarding” the jcurried 
leather, this graining in the paddle is not disadvantageous, 
so long as it is not excessive. | 

| 

23 The Dictionary of Leather Terminology,! supra, 
gives the following definitions: 

(108) Boarded leathers. Sides or skins finished lly fold¬ 
ing with grain side in and rubbing the surface together 
under pressure of an instrument known as a han<|lboard. 
Machinery is now also used. The effect is sometimes imi- 
tated bv embossing. Also called “box” or “willow’ finish. 

(117) Embossed leathers. Finished by stamping de¬ 
signs on hides or skins with etched, engraved, or Electro- 
typed plates or rollers. Used extensively on fancy pocket- 
book leather, upholstery and bag leathers and splits, and 
sometimes on shoe-upper leather. These designs ma^ be an 
imitation of the natural or conventionalized grain of skins 
of different animals as well as of an artificial naturb. 

A consideration of these authorities, in view of tlie evi- 
deuce, leads the mind to the conclusion that the imported 
leathers have been “grained” within the common mbaning 
of that word. The operation of “boarding” was to pro¬ 
duce a surface finish upon the leather which would'other¬ 
wise not have been there. 

Two of importer’s witnesses stated that all grained 
leather was made with electrotype plates. If this be true 
there see \sfu be no reason for the use of both of thejwords 
“embossed” and “grained” in paragraph 1530 (cj), for 
graining, in that case, would only be a method of embossing. 

The word “grained” is, therefore, one having a ^ell-de¬ 
fined common meaning, and there is no legislative lpstory 
shown, or ambiguity suggested, which would require us to 
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adopt any other than the common meaning for the said 
word. 

Counsel for appellee have cited several authorities which 
we have examined. Each of the cases cited was decided 
upon a statute differing from that now in question, and the 
constructions made in those cases are deemed inapplicable 
here. 

We therefore conclude that there was error in the judg¬ 
ment of the Customs Court and that the protest of appellee 
should have been overruled. 

The judgment of the United States Customs Court is 
reversed. 

24 Answer to Petition and Return to Rule to Show 

Cause. 

Filed June 12, 1934. 

******* 


Now comes the defendant, Henry Morgenthau, Jr., Secre¬ 
tary of the Treasury of the United States, now and at all 
times saving and reserving unto himself all exceptions to 
the many imperfections, uncertainties and defects in the 
petition for the writ of mandamus filed herein, and reserv¬ 
ing unto himself all benefits of the lack of jurisdiction of the 
court appearing upon the face of said petition to grant the 
relief prayed, and the lack of jurisdiction of the court to 
direct him, as Secretary of the Treasury of the United 
States, to perform the acts in question, and relying upon 
the same as if demurrer had been specifically interposed, 
for answer to said petition and return to the rule to show 
cause, or so much thereof as is material for him to answer, 
says: 

1. This defendant says that he has no information or 
knowledge sufficient to form a belief as to the averments of 
Paragraph One of said petition. 

2. This defendant admits the averments of Paragraph 

Two of said petition. 5 

3. This defendant says that he has no information or 
knowledge sufficient to form a belief as to the averments 
of Paragraph Three of said petition. 

4. This defendant admits the averments of Paragraph 
Four of said petition. 
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5. Answering Paragraph Five of said petition, 'this de¬ 
fendant admits that in July of 1930, a request was jnade of 
the Secretary of the Treasury for a ruling as to thejcharac- 
ter of leathers which are properly dutiable at the rate of 
thirty per centum ad valorem under sub-paragrhph (d) 

of Paragraph 1530 of the Tariff Act of 193(|. 

25 This defendant says that the other avenrjents of 
said Paragraph Five constitute conclusions! of the 

plaintiffs which he is not required to answer; and fespect- 

fullv refers this Honorable Court to Exhibit A of said 
•' # | 

petition for the provisions and effect of said ruling. 

6. Answering Paragraph Six of said petition, this de¬ 
fendant says that the averments thereof constitute con¬ 
clusions of the plaintiffs which he is not required! to an¬ 
swer: and he respectfully refers this Honorable Court to 
Exhibit B of the said petition as to the contents an<jl effect 
of the decision of the United States Court of Custojns and 
Patent Appeals, rendered April 12, 1933, in the c^se en¬ 
titled United States v. John B. Stetson Company, j 

7. Answering Paragraph Seven of said petitioh, this 
defendant admits that the decision of the United i States 
Court of Customs and Patent Appeals, in the c^se re¬ 
ferred to in Paragraph Six, has not been appealed from, 
and that the time within which review of said petitioiji could 
be sought has expired. 

This defendant denies all the other averments df said 
paragraph. 

8. Answering Paragraph Eight of said petitioiji, this 
defendant says that he has no information or knowledge 
sufficient to form a belief as to the averments therecjf, and 
therefore denies the same. 

9. This defendant denies the averments of Paragraph 

Nine of said petition. j 

10. This defendant has no knowledge or information 
sufficient to form a belief as to the averments of Paragraph 
Ten of said petition, except that this defendant denies that 
mandamus is the only remedy which the plaintiffs can 
invoke. 

Further answering said petition, this defendant says 
that he is advised and believes and therefore avers 

26 that the plaintiffs herein are not entitled to biain- 
tain this proceeding in mandamus, or to seek a writ 
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of mandamus compelling this defendant to do the things 
prayed for in said petition, for the following reasons: 

1. Said plaintiffs have not a sufficient legal interest, nor 
have they suffered legal injury, to permit them to main¬ 
tain an action for a writ of mandamus. 

2. The law confers the power to liquidate upon the col¬ 
lectors of customs only, and this defendant has no such 
power. 

3. The duties reposed in the proper Government officials 
with respect to the subject matter of said petition are 
discretionary and cannot be controlled bv mandamus. 

4. These plaintiffs have a complete and adequate remedy 
under Section 516 (b) of the Tariff Act of 1930. 

5. This proceeding is, in effect, a suit against the United 
States, which has not been named herein as a party de¬ 
fendant, and cannot be so named because it has not con¬ 
sented to be sued. 

Wherefore, having fully answered said petition, this 
defendant prays that same may be dismissed, the rule to 
show cause discharged, and that he may be allowed his 
reasonable costs incurred in this connection. 

HENRY MORGENTHAU, Jr., 

Secretary of the Treasury 
of the United States. 

LESLIE C. GARNETT, 

United States Attorney , 

HARRY L. UNDERWOOD, 

Assistant United States Attorney , 

J. J. WILSON, 

Assistant United States Attorney , 

Attorneys for Defendant. 

District of Columbia, ss : 

I, Henry Morgenthau, Jr., do solemnly swear that I have 
read the foregoing answer to petition and return to 
27 rule by me subscribed as Secretary of the Treasury 
of the United States, and know the contents thereof; 
that the statements therein made of my personal knowl¬ 
edge are true, and those made as upon information and 
belief I believe to be true. 


HENRY MORGENTHAU, Jr. 


I 
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Subscribed and sworn to before me this 12" dav of June, 
1934. 

[seal.] SAMUEL H. MARKS, 

Notary Public, p. C. 

Mv commission expires Dec. 1, 1937. 

i 

i 

Demurrer. 

I 

Filed June 25, 1934. | 


The plaintiffs say that defendant's answer is ^ad in 
substance. 

The matter of law intended to be argued is as follows: 

(1) The plaintiffs have a sufficient legal interest j:o per¬ 
mit them to maintain an action for writ of mandanjius. 

(2) The defendant, under the Tariff Act of 1930, and 
prior Acts of Congress, has jurisdiction over custolms of¬ 
ficials and customs matters, and he alone has the legal 
authority and duty to do the things prayed for in plain¬ 
tiffs’ petition. 

(3) The duty in regard to the subject matter ojf said 
petition is wholly ministerial, and mandamus lies to cfompel 
the defendant to perform that ministerial duty. 

(4) The plaintiffs have no complete and adequate 

remedy other than bv mandamus. 

* * 

(5) The Petition in mandamus is directed against the 
defendant and is not in any manner whatever a 

2S suit against the United States. 

EDWARD A. BRAND, j 
Attorney for Plaintiffs, 
CHAS. KERR, 

Attorney for Plaintiffs, 

A. K. SHIPE, 

Attorney for Plaintiffs. 

j 

Supreme Court of the District of Columbia, j 

I 

Wednesday, September 19, 1934. 

Session resumed pursuant to adjournment, Hon. Chief 
Justice Alfred A. Wheat, presiding. 
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Upon consideration of the demurrer tiled herein, to the 
answer, it is ordered that said demurrer be, and the same 
is hereby overruled. 

Amended Petition in Mandamus. 

Filed October 15, 1934. 

* # * * * * # 


Come now the plaintiffs, by leave of Court, and amend 
their original petition in manner and form as follows: 

The plaintiffs, Calf Leather Tanners’ Association, Ohio 
Leather Company, A. C. Lawrence Leather Company, 
B. D. Eisendrath Tanning Company, Creese and Cook 
Company, Albert Trostel and Sons Company, Fred Ruep¬ 
ing Leather Company, C. D. Brown and Company, Incor¬ 
porated, J. S. Barnet and Sons, Incorporated, American 
Hide and Leather Company, A. F. Gallun and Sons, In¬ 
corporated, Barrett and Company, Incorporated, Eagle- 
Ottawa Leather Company, Griess-Pfleger Tanning Com¬ 
pany, E. Hubschman and Sons, Incorporated, and Hunt- 
Rankin Leather Company respectfully show to this Hon¬ 
orable Court: 


29 (1) That each of them is a citizen of the United 

States of America; that the Calf Leather Tanners’ 
Association is an association organized and existing under 
the laws of the State of New York, and that all the parties 
hereto are members of said Association; that the Ohio 
Leather Company is a corporation organized and existing 
under the laws of the State of Ohio; that the A. C. Lawrence 
Leather Company is a corporation organized and existing 
under the laws of the State of Maine; that the B. D. Eisen¬ 
drath Tanning Company is a corporation organized and 
existing under the laws of the State of Illinois; that Creese 
and Cook Company is a corporation organized and existing 
under the laws of the State of Massachusetts; that Albert 
Trostel and Sons Company is a corporation organized and 
existing under the laws of the State of Wisconsin; that 
Fred Rueping Leather Company is a corporation organized 
and existing under the laws of the State of Wisconsin; 
that C. D. Brown and Company, Incorporated, is a corpo¬ 
ration organized and existing under the laws of the State of 
New York; that J. S. Barnet and Sons, Incorporated, is a 
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corporation organized and existing under the lawi of the 
State of Massachusetts; that American Hide and Leather 
Company is a corporation organized and existing uiider the 
laws of the State of New Jersey; that A. F. Gallun and 
Sons, Incorporated, is a corporation organized and exist¬ 
ing under the laws of the State of Wisconsin; that jBarrett 
and Company, Incorporated, is a corporation organized and 
existing under the laws of the State of New Jersdv; that 
Eagle-Ottawa Leather Company is a corporation organized 
and existing under the laws of the State of Illinois; that 
Greiss-Pfleger Tanning Company is a corporation organ¬ 
ized and existing under the laws of the State of Ohio; that 
E. Hubschman and Sons, Incorporated, is a corporation 
organized and existing under the laws of the State of Penn¬ 
sylvania; and that Hunt-Rankin Leather Company is a 
corporation organized and existing under tlje laws 
30 of the State of Massachusetts; 

(2) That the defendant, Henry Morgenthau, Jr., 
is the Secretary of the Treasury of the Lmited States, and 
as such Secretary, under authority of law, has supervision 
over the imports and exports of the L T nited States, the col¬ 
lection of customs duties and generally supervision over all 
departments and agencies of government charged with the 
duty of assessing and collecting customs duties on alj duty¬ 
bearing imports entering the United States; 

(3) The plaintiffs, except the Calf Leather Tatnners’ 
Association, are American manufacturers, producers or 
wholesalers in their respective operations, and as such are 
tanners and finishers of calf and kip leathers, usec^ prin¬ 
cipally in the manufacture of shoes and sundry leather 
goods from American products or goods, as distinguished 
from foreign importations of a like class or kind, produced 
or sold at wholesale by these plaintiffs; that in the Manu¬ 
facture and treatment of the products produced and s|old at 
wholesale by them they have invested large sums of Money 
in equipment and the expenses necessary in and incident to 
the operation of their several manufacturing plants located 
in various parts of the United States; that the plaintiff, the 
Calf Leather Tanners’ Association, was organized f<j>r the 
purpose of fostering and encouraging the calf leather in¬ 
dustry in the United States from products produced in the 
United States, and for the further purpose of promoting 
the interest and welfare of its members, employe^ and 
affiliated associations engaged in a like purpose. 
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(4) That the Coiigress of the United States by an Act 
entitled Public Law No. 361, approved June 17, 1930, en¬ 
titled “An Act to provide revenue, to regulate commerce 
with foreign countries, to encourage the industries of the 
LTnited States, to protect American labor, and for other 
purposes,” provided, among other things, as follows: 

31 “Paragraph 1530 (b) (4) side upper leather (in¬ 
cluding grains and splits), patent leather, and 
leather made from calf or kip skins, rough, partly finished, 
or finished, or cut or wholly or partly manufactured into 
uppers, vamps, or any forms or shapes suitable for conver¬ 
sion into boots, shoes, or footwear, 15 per centum ad 
valorem;” 

“Paragraph 1530 (d) Leather of all kinds, grained, 
printed, embossed, ornamented, or decorated, in any man¬ 
ner or to any extent (including leather finished in gold, 
silver, aluminum, or like effects), or by any other process 
(in addition to tanning) made into fancy leather, and any 
of the foregoing cut or wholly or partly manufactured into 
uppers, vamps, or forms or shapes suitable for conversion 
into boots, shoes, or footwear, all the foregoing by whatever 
name known, and to whatever use applied, 30 per centum 
ad valorem.” 

(5) That pursuant to the provisions of Section 516 (a) 
of an Act entitled Public Law No. 361, approved June 17, 
1930, cited in Paragraph (4) of the original Petition, they 
allege that in July, 1930, following said Act request was 
made to the Secretary of the Treasury, seeking a ruling 
upon and defining the character of leathers that are duti¬ 
able at the rate of thirty (30) per cent ad valorem, under 
Paragraph 1530, Sub-Paragraph (d) of said Act; that, in 
obedience to said request the defendant ruled that said 
paragraph was limited in its application to a designated 
class denominated in said Act as “fancy leathers” and that 
“grained, printed, or embossed” leather were not dutiable, 
by the terms of said Act, at the 30 per cent ad valorem rate, 
unless the processes used in development produced what 
is designated in said Act and known to the trade as “fancy 
leather;” that, in accordance with and as the result of said 
ruling only such leathers as are designated by customs 
officials as “fancy” are subject to an ad valorem tax of 
30 per cent (T. D. 42213, 58 Treas. Dec. 160,) a copy of 
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which is attached to the original petition mark 
hibit “A”. 

32 (6) That subsequent to T. D. 42213, to wit| August 
21,1930, the John B. Stetson Company mad(j> certain 

entries of imported leather at the port of Philadelphia 
under the Tariff Act of 1930, which leather was classified 
by the collector for duty as grained sheepskin und^r Para¬ 
graph 1530 (d) of said Act; that the said John B.| Stetson 
Company protested said classification before the United 
States Customs Court, alleging it should have been classi¬ 
fied under Paragraph 1530 (c) as “finished” leather, duti¬ 
able at 25 per cent ad valorem, which protest havijng been 
sustained by said court the Government appealed to the 
United States Court of Customs and Patent Appeals upon 
the ground “that any leather which after ‘Tanning’ ” or 
“in addition to tanning” has been “boarded” by hand or 
by machine, in any manner or to any extent or leather em¬ 
bellished by any other process, in order to bring ou: or em¬ 
phasize the natural grain so as to make the leather more 
attractive than a plain smooth leather, is a “grained leather 
or fancy leather ” provided for and dutiable under Sub- 
paragraph (d) of Paragraph 1530;” that the summarized 
position of the Government before said Court was: 

That “boarding” by hand or machine, when applied to 
leather, means “leather grained”; that any grained] leather 
is “fancy” leather, within the provisions of sub-paijagrapli 
(d) of Paragraph 1530, and therefore dutiable at 130 per 
cent ad valorem; that the Court of Customs and Patent 
Appeals, in its decision rendered on the 12th day oi April, 
1933, reversed the Court of Customs Appeals, thereby sus¬ 
taining the contention of the Government therein that the 
process known as “Boarding” produces a grained leather, 
and that leather so processed is “fancy” leather witjhin the 
meaning of Sub-Paragraph (d) and therefore dutiable at 
30 per cent ad valorem (U. S. v. John B. Stetson Copipany, 
63 Treas. Dec. 48), a copy of which decision is attached to 
the original petition as Exhibit B. 

33 (7) Plaintiffs further show to this Honorable 
Court that said decision has not been appealed from 

and that the time within which an appeal could be prose¬ 
cuted has long since expired; that the court expressly de¬ 
cided that the process of “boarding” was for the purpose 
of producing and in fact did produce a surface finisfi corn¬ 


ed “Ex- 
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monly known as graining, and is, therefore, “ fancy 
leather” within the meaning and intended classification 
under sub-paragraph (d) of said Act; that notwithstanding 
the position taken by Government in the Stetson case, be¬ 
fore cited, this defendant has continually failed and refused 
and continues to fail and refuse to apply a duty of 30 per 
cent ad valorem upon imported calf and kip and all other 
leather boarded and grained as provided in said Act, inter¬ 
preted in said decision and as formerly construed by the 
Government, although repeatedly requested and urged so 
to do, but on the contrary the Bureau of Customs, Treasury 
Department, on the 25th day of October, 1933, issued in¬ 
structions to the Collector of Customs, New York, New 
York, in which said collector was advised that: 

“The Bureau does not read the Court’s decision as hold¬ 
ing that merely because a leather has been boarded it is ipso 
facto a grained leather, or that leather which has been 
boarded for the temporary purpose of making it more 
pliable so as to be more easily used in the manufacture of 
shoes is necessarilv a grained leather. In this connection 
it is noted that the Court in its decision stated that 4 the 
operation of boarding was to produce a surface finish upon 
the leather which would otherwise not have been there.’ 

“The Bureau is of the opinion, therefore, that only 
leather upon which a clearly perceptible grain has been 
produced by some process of manipulation, should, under 
the Court’s decision, be classified under paragraph 1530 
(d) as a grained leather, and that leather, such as English 
leather lining sides, boarded for the purpose of softening it 
and facilitating its further manufacture, is not so dutiable 
by reason of a slight change in the surface finish not produc¬ 
ing such a grain. You will be governed accordingly;” 

34 that said instructions are contrary to and pal¬ 
pably violative of the decision of the Court of 
Customs and Patent Appeals, in the Stetson case, which 
supported the contention of the Government; violative 
of Sub-paragraph (d) of Paragraph 1530, as inter¬ 
preted by said Court; violative of and contrary to the 
contention of the Government in said action; that the in¬ 
structions aforesaid are arbitrary, capricious and in dis¬ 
obedience of the decision of said court, in that said court 
made no allusion to leather “boarded for the temporary 
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purpose of making it more pliable,” nor does such process 
or treatment of leather for such purpose appear in tjie rec¬ 
ord of said action; or in said act; that the conclusion ex¬ 
pressed in said instructions “that only leather upon \jhich a 
clearly perceptible grain has been produced by sonuj proc¬ 
ess of manipulation, should, under the Court’s decision, be 
classified under Paragraph 1530 (d) as grained leather” 
is distinctly and palpably violative of said decision j which 
holds that “grained leather, printed leather, embossed 
leather, ornamented leather and decorated leather!” are 
each, eo nomine, by intent of Congress, subject to the pro¬ 
visions of sub-section (d), and that Congress having 
enumerated and denominated said distinctive graces or 
classes of leather as “fancy,” did by the general clause “or 
by any other process (in addition to tanning) ” include any 
leather made “fancy” bv anv process other than!those 
enumerated in the Act, thus, in terms, expressly holding 
that any process which produced grained or fancy leather, 
for whatsoever purpose, was dutiable at 30 per cept ad 
valorem; that the further instruction that “leather, such 
as English leather lining sides, boarded for the purpose of 
softening it and facilitating its further manufacture, is not 
so dutiable (under Sub-section (cl) parenthesis addejl) by 
reason of a slight change in the surface finis ji not 
35 producing such a grain,” that is “leather upon which 
a clearly perceptible grain has been produced by 
some process of manipulation,” is not supported or war¬ 
ranted by the findings of said court, which holds that 
“grained” leather is one of the varieties of “fancv” 
leather for tariff purposes, and to hold otherwise \i*ould 
make possible for an importer to set up a claim that any 
shipment of imported leather had been boarded or grained 
merelv to soften it or make it more pliable and therebv 
secure the entry as smooth leather at the rate of 15 per cent 
ad valorem, notwithstanding the decision in the Stetson 
case plainly holds that any leather which has been boarded 
or grained is fancy leather for tariff purposes, whether it 
is commercially or commonly known as such or not; that 
for said reasons plaintiffs reassert that the instructions of 
the Bureau of Customs issued to the Collector of Customs, 
of New York, as of date October 25, 1933, are arbitrary, 
capricious and subversive of the true meaning and intent of 
Congress and of the decision of the Court of Customs and 
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Patent Appeals, in the action of U. S. vs. John B. Stetson 
Company, and the subsequent decision of said Court in re 
Gardner Pocket Book Mfg. Co.; 

(S) Plaintiffs further show that the Congress by an Act 
of March 2, 1929, entitled “an Act to Codify, Revise and 
Amend the Laws Relating to the Judiciary,’’ and Acts 
amendatory thereof, created what is known as the United 
States Court of Customs and Patent Appeals, as a court of 
record, with power to review any decision or matter so 
reviewed which decisions shall be iinal and binding upon 
all concerned, unless an appeal be prosecuted therefrom as 
in manner and form provided in said Act; that said Court, 
acting within the jurisdiction conferred upon it by said 
Act of Congress, in the appealed action of the United States 
v. John Bi Stetson Company, hereinbefore recited, 
36 distinctly held, as a question of fact , that any im¬ 
ported leather which has been grained is “fancy” 
leather, within the meaning of Subparagraph (d) irrespec¬ 
tive of whether or not it be commonlv or commercially 

* * 

known as such, and that leather in which the grain of the 
skin is brought out, accentuated, and raised by a process of 
hand boarding or by any other process, for any purpose, is 
“grained” leather within the common and accepted mean¬ 
ing of the term; that the defendant, and all subordinate cus¬ 
toms officials are bound by said decision, and neither the 
defendant nor any customs official, has authority to alter, 
amend or in any manner vary the terms or express meaning 
of the decisions of said Court, and that its decision, particu¬ 
larly in the cited action, leaves no discretion in the defend¬ 
ant with respect to its decision. 

(9) That because of the failure or refusal of defendant 
to impose a duty upon imported grained leather as decided 
by the United States Court of Customs and Patent Appeals, 
which is final and binding upon the defendant and the Cus¬ 
toms Department of the United States, under the control 
of the defendant as Secretary of the Treasury, the plain¬ 
tiffs have suffered great loss of money and business by 
reason of the fact large importations of boarded or grained 
calf and kip leathers of the character designated in said 
decision have been imported into the United States since 
the effective date of said decision, and plaintiffs believe and 
allege that like large importations will continue if the rate 
prescribed by Congress is sub-paragraph (d) Sec. 1530, be 
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not enforced in accordance with the decision of said Court 
of Customs and Patent Appeals. 

(10) The plaintiffs further show that the duties j to be 
performed by the defendant in the premises are entirely 

ministerial, involve no exercise of discretion oil judg- 

37 ment, and merely require him to instruct the customs 
officials to appraise imported boarded or gjrained 

leathers of all kinds at their ad valorem value and to bollect 
a duty of 30 per centum thereon in accordance witlji such 
value, and that to do so is the mandatory duty of tjhe de¬ 
fendant under the aforesaid Act of the Congress and under 
the aforesaid decision of said Court of Customs and patent 
Appeals construing the said provisions of sub-paragraph 
(d) Paragraph 1530 of said Act. ! 

(11) Plaintiffs further submit to this Honorable Court 
that the relief here sought by and through its mandate is 
the only remedy they can invoke, and if denied they will 
suffer great and irreparable loss and the ultimate destruc¬ 
tion of their business; that the duty of the defendant under 
said Act as interpreted by the decision of the Court of Cus¬ 
toms and Patent Appeals is plainly ministerial, and ifs con¬ 
tinued refusal to amend its instructions of October 23, 1933, 
herein cited and now filed herewith as part hereof, nkarked 
“Exhibit A,” is arbitrary, capricious, unlawful and de¬ 
structive of the rights conferred upon and granted to these 
plaintiffs, and all persons similarly situated, by the Con¬ 
gress in Paragraph 1530 (d) of the Act herein cited. 

Wherefore, the premises considered, the plaintiffsj pray: 

(1) That a writ of mandamus issue from this Honor¬ 
able Court directing the defendant to forthwith instruct 
all Customs officials of the United States to impose and 
collect an ad valorem duty of 30 per centum upon all 
boarded or grained calf and kipped leathers in accordance 
with the provisions of Sub-paragraph (d) of Paragraph 
1530, Act of 1930, as construed by the United States Court 
of Customs and Patent Appeals; or, if the Court may not 
so order, 

38 (2) That such writ be issued directing tjhe de¬ 
fendant to forthwith instruct all Customs cjfficials 

of the United States to impose and collect an ad valorem 
duty of 30 per centum upon all leather which, after tan¬ 
ning, has been grained or embellished in any manner, or 
to any extent, whether by “boarding” by hand or machine, 
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ov by any other process; or, if the Court may not so order, 

(3) That such writ be issued directing the defendant to 

forthwith amend ithe instructions issued bv the Bureau of 

* 

Customs under date of October 25, 1933, addressed to the 
Collector of Customs of New York, New York, to the in¬ 
tent and effect that all customs officials be directed to 
comply with the terms of Section 1530 (d) of said Act 
as interpreted by the United States Court of Customs 
Appeals, in the action of United States v. John B. Stet¬ 
son Company, that is to say that all leathers, in which the 
actual grain of the skin is brought out, accentuated and 
raised by a process of hand boarding, or any other process 
producing such effect, is grained leather, and dutiable at 
30 per centum ad valorem as fancy leather within the mean¬ 
ing of Sub-paragraph (d) of Paragraph 1530, hereinbefore 
cited; and 

(4) That a rule may issue from and out of this Honor¬ 
able Court directing the defendant, Henry Morgenthau, 
Jr., Secretary of the Treasury of the United States of 
America, to appear before it and show cause, if any there 
be, why such writ should not be issued; and 

(5) For such other and further relief as the nature of 
this petition may require, or to which the plaintiff may be 
entitled. 

EDWARD A. BRAND, 
Attorney for Plaintiffs. 
CHARLES KERR, 

Attorney for Plaintiffs. 

A. K. SHIPE, 

Attorney for Plaintiffs. 

Let this Amended Petition be filed. 

1 A. A. W., 

Chief Justice. 

39 No objection to Amendment. 

J. J. WILSON, 

Asst. U. S. Atty., D. C. 

Defendant allowed until Nov. 15/34 in which to answer 
this Amended petition. 

A. K. SHIPE, 

Atty. for Petitioners. 

! J. J. WILSON, 

Asst. U. S. Atty., D. C. 
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Exhibit 4 ‘A”. 

Treasury Department, 
Washington. 


Bureau of Customs. 


October 25, 1933 


The Collector of Customs, 

New York, N. Y. 

Sir : 

The Bureau duly received vour letters of July 7 and 
August 26, 1933, relative to the proper tariff classification 
of certain of the leathers provided for in paragraph 1530 of 
the Tariff Act of 1930, including the classification of Eng¬ 
lish leather lining sides, and whether, following the Reason¬ 
ing of the Court of Customs and Patent Appeals in T. D. 
46319, involving the classification of sheepskin leathers 
used in the manufacture of sweatbands for hats, all leath¬ 
ers which have been subjected to the boarding process are 
“Grained’’ and accordingly dutiable at the rate of 30% 
ad valorem under subparagraph (d) of paragraph 1530. 

Attorneys for domestic tanners and attorneys fpr im- 
porters have filed briefs with the Bureau. The attorneys 
for the domestic tanners argue that under the Court’s 
decision above referred to anv leather which haR been 
boarded is grained leather and subject to duty at the rate 
of 30% ad valorem under the subparagraph mentioned, 
whereas the attorneys for the importers contend that 
leather is not “grained” as that term is used in subpara¬ 
graph (d) merely because it has been slightly boarded so 
as to render it softer and more pliable, and thus mojre de¬ 
sirable for use in the manufacture of shoes. 

The Court in T. D. 46319 was unable to find evidence 
establishing commercial designation of the leathers in 
question differing from their common designation* and 
accordingly had resort to the common meaning of thb term 
“grained” leather. Upon the basis of dictionary defini¬ 
tions, the Encyclopedia Britannica, and other authorities 
referred to in the decision, the Court held that the leath¬ 
ers represented by Exhibits 1 and 2 were grained and 
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dutiable as such at the rate of 30% ad valorem under 
subparagraph (d). 

40 The Burbau does not read the Court's decision 
as holding that merely because a leather has been 
boarded it is ipso facto a grained leather, or that leather 
which has been boarded for the temporary purpose of 
making it more pliable so as to be more easily used in 
the manufacture of shoes is necessarily a grained leather. 
In this connection it is noted that the Court in its decision 
stated that “the operation of ‘boarding’ was to produce 
a surface finish upon the leather which would otherwise 
not have been there." 

The Bureau is of the opinion, therefore, that only leather 
upon which a clearly perceptible grain has been produced 
by some process of manipulation, should, under the Court's 
decision, be classified under paragraph 1530 (d) as a 
grained leather, and that leather, such as English leather 
lining sides, boarded for the purpose of softening it and 
facilitating its further manufacture, is not so dutiable by 
reason of a slight change in the surface finish not produc¬ 
ing such a grain. You will be governed accordingly. 

Respectfully, 

(Signed) ! * JAMES H. MOYLE, 

Commissioner of Customs. 

Approved: October 25, 1933. 

(Signed) THOMAS HE WES, 

Acting Secretary of the Treasury. 

Answer to Amended Petition and Return to Rule to Show 

Cause. 

Filed January 4, 1935. 

******* 

Now comes the defendant, Henry Morgenthau, Jr., Sec¬ 
retary of the Treasury of the United States, now and at 
all times saving and reserving unto himself all exceptions 
to the many imperfections, uncertainties and defects in 
the amended petition for the writ of mandamus filed herein, 
and reserving unto himself all benefits of the lack of juris¬ 
diction of the Court appearing upon the face of said 
amended petition to grant the relief prayed, and the lack 
of jurisdiction of the Court to direct him, as secretary 
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of the Treasury of the United States, to perform *:he acts 
in question, and relying upon the same as if de- 

41 murrer had been specifically interposed, for answer 
to said amended petition and return to the rule to 

show cause, or so much thereof as is material for him to 
answer, says: 

1. This defendant says that he has no information or 
knowledge sufficient to form a belief as to the averments 
of Paragraph One of said amended petition. 

2. This defendant admits the averments of Paragraph 
Two of said amended petition. 

3. This defendant says that he has no information or 
knowledge sufficient to form a belief as to the averments 
of Paragraph Three of said amended petition. 

4. This defendant admits the averments of Paragraph 
Four of said amended petition. 

5. Answering Paragraph Five of said amended peti¬ 
tion, this defendant admits that, pursuant to the provi¬ 
sions of Section 516 (b), not (a), of the Tariff Act of 1930, 
in July, 1930, the request referred to therein wa^ made. 

This defendant is advised that the remaining averments 
of said paragraph constitute conclusions of law ancj of the 
plaintiffs which he is not required to answer, and respect¬ 
fully refers the Court to Treasury Decision No. 44,213, is¬ 
sued August 21, 1930, (58 T. D. 160), for the exact con¬ 
tents thereof. This defendant denies, however, that only 
such leathers as are designated by customs officials as 
“fancy” are subject to an ad valorem tax of thirty per 
cent. 

6. Answering Paragraph Six of said amended petition, 
this defendant admits the factual averments therebf per¬ 
taining to the entries of leather by the John B. Stetson 
Company, the classification thereof, the Stetson Com¬ 
pany’s protest, the decision of the United States Customs 
Court, the Government’s appeal, and the reversal by the 
Court of Customs and Patent Appeals. 

This defendant is advised and believes and] there- 

42 fore avers that the remaining averments ^ said 
paragraph pertaining to the ground of the Gov¬ 
ernment’s appeal, its position in that case, and the effect 
of the decision in United States v. John B. Stetsoi Com¬ 
pany, 63 T. D. 642, are conclusions of law and of the plain¬ 
tiffs which he is not required to answer. 
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7. Answering Paragraph Seven of said amended peti¬ 
tion, this defendant admits that the said decision last re¬ 
ferred to in the preceding paragraph has not been ap¬ 
pealed from, and that the time within which an appeal 
could be prosecuted has long since expired. 

This defendant denies that he has failed to apply a duty 
of thirty per cent ad valorem upon the leathers enumer¬ 
ated in Section 1530(d) of the Tariff Act of 1930, as in¬ 
terpreted by the Stetson decision, and refers this Honor¬ 
able Court to Treasury Decision No. 46,691, dated October 
25, 1933, and annexed to plaintiffs’ amended pttition, in 
substantiation of this denial. 

This defendant is advised that the remaining aver¬ 
ments of Paragraph Seven constitute conclusions of law 
and of the plaintiffs which he is not required to answer. 

8. This defendant is advised and believes and therefore 
avers that the averments of Paragraph Eight constitute 
conclusions of law and of the plaintiffs which he is not re¬ 
quired to answer. 

9. Answering Paragraph Nine of said amended petition, 
this defendant says that he has no information or knowl¬ 
edge sufficient to form a belief as to the averments thereof, 
and therefore denies the same. 

10. This defendant denies the averments of Paragraph 
Ten of said amended petition. 

11. This defendant denies the averments of Paragraph 
Eleven of said amended petition, specifically deny- 

43 ing in addition to the other averments, the aver¬ 
ment that this suit is the only remedy that the plain¬ 
tiffs can invoke. 

Further answering said amended petition, this defend¬ 
ant says that the writ prayed for should not be granted 
the said plaintiff herein, inasmuch as he is doing what he is 
required to do under Section 1530(d) of the Tariff Act of 
1930. 

Further answering said amended petition, this defend¬ 
ant says that he is advised and believes and therefore 
avers that the plaintiffs herein are not entitled to maintain 
this proceeding in mandamus, or to seek a writ of manda¬ 
mus compelling this defendant to do the things prayed for 
in said amended petition, for the following reasons: 
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1. Said plaintiffs have not a sufficient legal interest, nor 
have they suffered legal injury, to permit them to main¬ 
tain an action for a writ of mandamus. 

2. The law confers the power to liquidate upon tjie col¬ 
lectors of customs onlv, and this defendant has nfc> such 
power. 

3. The duties reposed in the proper Government officials 
with respect to the subject matter of said amende^ peti¬ 
tion are discretionary and cannot be controlled by man- 
damus. 

4. These plaintiffs have a complete and adequate rem¬ 
edy under Section 516(b) of the Tariff Act of 1930,j which 
is their sole remedv. 

5. This Honorable Court has no jurisdiction over the 
subject matter of this suit. 

6. This proceeding is, in effect, a suit against the ynited 
States, which has not been named herein as a party defend¬ 
ant, and cannot be so named because it has not consented 
to be sued. 

Wherefore, having fully answered said amended peti¬ 
tion, this defendant prays that same may be dismissed, the 
rule to show cause discharged, and that he njiay be 
44 allowed his reasonable costs incurred in thi^ con¬ 
nection. 

H. MORGENTHAU, Jr.,| 
Secretary of the Treasury of the United States. 

LESLIE C. GARNETT, 

United States Attorney, 

J. J. WILSON, 

Assistant United States Attorney , 

Attorneys for Defendant. 

District of Columbia, ss : 

I, Henry Morgenthau, Jr., do solemnly swear tlhat I 
have read the foregoing answer to amended petitioii and 
return to rule by me subscribed as Secretary of the treas¬ 
ury of the United States, and know the contents thereof; 
that the statements therein made of my personal knowl¬ 
edge are true, and those made as upon informatioh and 
belief I believe to be true. 

H. MORGENTHAU, Jr. 

7 1 
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Subscribed and sworn to before me this 3d day of Janu¬ 
ary, 1935. 

[seal.] SAMUEL H. MARKS, 

Notary Public, D. C. 

Reply to Ansiver to Amended Petition . 

Filed January 14, 1935. 


Comes now the plaintiffs by their attorneys and for re¬ 
ply to the numbered paragraphs seriatim of the answer of 
the amended petition filed herein says: 

1-4. The defendant admits or says that he lias not suffi¬ 
cient information or knowledge to form a belief as to the 
averments of Paragraphs 1, 2, 3, and 4 of the amended 
petition, and plaintiffs are advised, believe, and therefore 
allege that they are not required to plead to dr traverse 
any of the aforesaid paragraphs of the answer. 

5. The plaintiffs admit that the request referred to in 
paragraph 5 of the amended petition was made pursuant 
to Section 516(b) of the Tariff x\ct of 1930; and for a plea 

to Paragraph 5 of the answer they allege that under 
45 the decisions of the Treasury Department Xo. 44,- 
213, dated August 21, 1930, (58 T. D. 160), only such 
leathers as were denominated as “fancy” bv the Customs 
officials were subject to a duty of 30% ad valorem, and 
they allege that the averments in paragraph 5 of the 
amended petition are allegations of fact. 

6. The plaintiffs are advised, believe and therefore allege 
that they arc not required to plead to or traverse Para¬ 
graph 6 of the answer. 

7. The plaintiffs are advised, believe, and therefore allege 
that they are not required to plead to or traverse any of the 
statements in paragraph 7 of the answer, except that they 
allege that the defendant has failed to apply a duty of 30% 
ad valorem upon leathers enumerated in Section 1530(d) 
of the Tariff Act of 1930 as interpreted by Stetson decision 
and further allege that the defendant has permitted and 
continues to permit leathers to be imported into the United 
States under a rate of duty of 15% ad valorem when as a 
matter of fact and of law such leathers are dutiable at the 
rate of 30% ad valorem. 
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8. The plaintiffs are advised, and believe, and therefore 
allege that they are not required to plead to or traverse 
Paragraph 8 of the answer, but they do allege that the alle¬ 
gations in Paragraph 8 of the amended petition are allega¬ 
tions of fact. 

9. The plaintiffs are advised, believe, and therefore al¬ 
lege that they are not required to plead to or traverse para¬ 
graph 9 of the answer. 

10. The plaintiffs are advised, believe, and therefore 
allege that they are not required to plead to or traverse 
Paragraph 10 of the answer. 

11. For a plea to Paragraph numbered 11 of the ailswer 
plaintiffs allege that defendant is permitting boarded or 
grained leather in large quantities, and of great value, to be 

imported into this country subject to an import duty 
46 of 15% ad valorem, whereas Section 1530(d) df the 
Tariff Act of 1930, and the Court of United 8jtates 
Customs and Patent Appeals in its decision in United 
States v. John B. Stetson Co., 63 T. D. 48, clearly provide 
and direct the imposition of a rate of duty of 30% ad 
valorem upon leather of the description hereinbefore made; 
for further reply to so much of said paragraph 11, as 
alleges the writ of mandamus should be denied for the rea¬ 
son the defendant is doing what he is required to do render 
Section 1530(d) of the Tariff Act of 1930, the plaintiffs 
specifically deny that defendant is doing what he is required 
to do under said Section, but on the contrary alleges that 
customs officials under the instructions of defendant have 
since said decision, and are now, arbitrarily and unlawfully 
permitting leather which has been boarded and grained to 
be admitted at a rate of duty of 15% ad valorem, contrary 
to the decision in the said Stetson case, and in contraven¬ 
tion of said Section 1530(d) which directs that such impor¬ 
tations should bear the higher rate of duty of 30% ad 
valorem; and they further allege that a writ of mandamus 
to compel the defendant to issue the instructions, or regula¬ 
tion, as prayed for in the amended petition, and to perform 
the duty as prescribed by the Congress in Sec. 1530(d) of 
the Tariff Act of 1930, as interpreted and applied iij the 
aforesaid Stetson decision, is the sole or proper remedy of 
the plaintiffs; and they therefore deny that they have any 
other remedy in the premises. 

Eeplying to subparagraphs numbered 1, 2, 3, 4, 5 and| 6 of 
Paragraph 11, plaintiffs aver that they all constitute mere 
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conclusions of law of the defendant to which plaintiffs are 
not required to plead or traverse. 

Wherefore, having fully replied to the answer to the 
amended petition these plaintiffs pray that the writ 
47 of mandamus may issue as prayed for in the said 
amended petition. 

EDWARD A. BRAND, 

Attorney for Plaintiffs. 
CHAS. KERR, 

Attorney for Plaintiffs. 

A. K. SHIPE, 

Attorney for Plaintiffs. 

District of Columbia, ss: 

I, Edward A. Brand, one of the counsel of record for the 
plaintiffs do solemnly swear that I have read the foregoing 
Reply to Answer to Amended Petition and know the con¬ 
tents thereof; that the statements therein made, to my per¬ 
sonal knowledge, are true and those made upon information 
and belief I believe to be true. 

EDWARD A. BRAND. 


Subscribed and sworn to before me this 12th day of Jan- 
uary, 1935. 

[seal.] FLORENCE A. SMITH, 

Notary Public. 

Demurrer to Reply of Plaintiffs to Defendant's Answer to 

Amended Petition. 

Filed February 11, 1935. 
*##**#* 

Now comes the defendant, Henry Morgenthau, Jr., Secre¬ 
tary of the Treasury of the United States, by his attorneys, 
and says that the reply of the plaintiffs to defendant’s an¬ 
swer to the amended petition is bad in substance. 

The points to be argued in support of this demurrer are 
as follows: 

1. The plaintiffs have not a sufficient legal interest, nor 
have they suffered legal injury, to permit them to maintain 
an action for a writ of mandamus. 
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2. The law confers the power to liquidate upon tfye col¬ 
lectors of customs only, and this defendant has nd such 
power. 

4S 3. The duties reposed in the proper Government 
officials with respect to the subject matter oi said 
amended petition are discretionary and cannot bd con¬ 
trolled by mandamus. 

4. These plaintiffs have a complete and adequate remedy 
under Section 516 (b) of the Tariff Act of 1930, which is 
their sole remedy. 

5. This Honorable Court has no jurisdiction over the sub¬ 
ject matter of this suit. 

6. This proceeding is, in effect, a suit against the United 
States, which has not been named herein as a party defend¬ 
ant, and cannot be so named because it has not consented to 
be sued. 

7. No showing is made in plaintiffs ’ reply that gives them 
anv better cause of action than they had upon their 
amended petition. 

LESLIE C. GARNETT, 

United States Attorney , 

J. J. WILSON, ‘ ! 

Assistant United States Attorney , 

H. A. SCHWEINHAUT, | 
Assistant United States Attorney , 

Attorneys for Defendant. 

Supreme Court of the District of Columbia. 

Monday, March 11, 1935. 

Session resumed pursuant to adjournment, Hon. Joseph 
W. Cox, Justice, presiding. 

**#*##* 

This cause came on for hearing upon the petition filed 
herein, for mandamus, the rule to show cause issued 
thereon, the answer thereto, the amended petition for man¬ 
damus, the answer to said amended petition and return to 
the rule to show cause, the reply to the answer to said 
49 amended petition and the demurrer to said reply of 
plaintiffs to defendant’s answer to the amended peti¬ 
tion, and after consideration thereof, it is ordered that'said 
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demurrer to plaintiffs’ reply to defendant’s answer be, and 
the same is hereby sustained; whereupon, the plaintiffs 
elect to stand upon their petition and amended petition for 
mandamus, and it appearing to the Court that said petition 
and amended petition are insufficient, it is ordered that said 
petition as well as the amended petition be, and the same 
are hereby each and severally dismissed, and the rule to 
show cause issued thereon discharged. 

Wherefore, it is considered that plaintiffs take nothing 
by this action that defendant go hence without day, be for 
nothing held and recover of plaintiffs his costs of defense 
to be taxed bv the clerk and have execution thereof. 

From the foregoing judgment the plaintiffs by their 
attorneys of record, in open Court, note an appeal to the 
Court of Appeals of this District; whereupon, an under¬ 
taking to act as a cost bond is hereby fixed in the sum of 
One Hundred Dollars ($100.00) with leave to deposit Fifty 
Dollars ($50.00) cash with the clerk in lieu thereof. 

Memorandum . 

March 20, 1935—$50 cash deposited in lieu of Bond on 


Appeal. 

50 

Assignment of Error. 

• 

Filed April 9, 1935. 

m * * * 


The Court erred in sustaining the demurrer of the defend¬ 
ant to the reply of plaintiffs to defendant’s answer to 
amended petition upon the ground that the amended peti¬ 
tion stated no cause of action. 

EDWARD A. BRAND, 
Attorney for Plaintiffs. 

CHAS. KERR, 

Attorney for Plaintiffs. 

A. K. SHIPE, 

Attorney for Plaintiffs. 
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Designation of Record . 
Filed March 20, 1935. 


The Clerk of the Court will please prepare a tranjscript 
of record on appeal and will include therein the following 
parts of the record: 

1. Petition in Mandamus and Exhibits. 

2. Answer to Petition and Return to Rule to Show Cause. 

3. Demurrer to Defendant’s Answer. 

4. Order of Court overruling Demurrer to Defendant’s 
Answer. 

5. Order of Court permitting plaintiff to file Amended 
Petition in Mandamus. 

6. Amended Petition in Mandamus and Exhibits filed 
therewith. 

7. Answer to Amended Petition and Return to Riile to 
Show Cause. 

8. Reply to Answer of Amended Petition. 

51 9. Demurrer to Reply of Plaintiffs to Defendant’s 

Answer to Amended Petition. 

10. Order of Court Sustaining Demurrer to Reply, j 

11. Dismissal of Petition and Amended Petition. 

12. Discharge of Rule to Show Cause. 

13. Judgment for costs. 

14. Notation of Appeal. 

15. Order fixing Bond and Deposit. 

16. This citation. 

EDWARD A. BRAND, 
Attorney for Plaintiffs. 
CHARLES KERR, 

Attorney for Plaintiffs. 

A. K. SHIPE, r 

Attorney for Plaintiffs. 

' 

Service of the foregoing designation of record and re¬ 
ceipt of copy thereof, acknowledged this 20th day of M^rch, 
1935. 

ROGER ROBB, 

Ass’t. U. S. Aify. 
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52 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 51, both inclusive, to be a true 
and correct transcript of the record according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 84048 at Law, wherein Calf Leather 
Tanners’ Association et al. are Plaintiffs and Henry Mor- 
genthau, Jr., Secretary of the Treasury of the United 
States, is Defendant, as the same remains upon the files and 
of record in said Court. 

In testimony whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this lltli day of April, 1935. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6461. Calf Leather Tanners’ Association et al., Ap¬ 
pellants, vs. Henry Morgenthau, Jr., Secretary of the 
Treasury &c. United States Court of Appeals for the Dis¬ 
trict of Columbia. Filed Apr. 16, 1935. Henry W. Hodges, 
Clerk. 
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Untteb £§>tateg Qlourt of &ppea|s 

FOR THE DISTRICT OF COLUMBIA, j 


No. 6461. 


Calf Leather Tanners’ Association, et alJ 

Appellants , 


Henry Morganthau, Jr., Secretary of the Treasury 

of the United States, 

Appellee. 


BRIEF FOR APPELLANTS. 


STATEMENT. 

This is an appeal from an order of the Supreme 
Court of the District of Columbia, sustaining <j de¬ 
murrer of the appellee (defendant below) to the teply 
of appellants (plaintiffs below) to defendant’s anjswer 
to the amended petition, upon the ground the petjition 
and amended petition are not sufficient, and diretting 
that they be severally dismissed. (Record pp. 47-48). 
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The facts upon which the appellants base their cause 
of action are as follows: 

The appellants, except the Calf Leather Tanners’ 
Association, are American manufacturers, producers 
or wholesalers of leather, and as such are tanners and 
finishers of calf and kip leathers, used principally in 
the manufacture of shoes and sundry leather goods, as 
distinguished from foreign importations of like classes 
or kinds, which are not produced from American prod¬ 


ucts. 

The Congress bv an Act entitled Public Law No. 
361, approved June 17, 1930, entitled “An Act to pro¬ 
vide revenue, to regulate commerce with foreign coun¬ 
tries, to encourage the industries of the Tinted States, 
to protect American labor, and for other purposes”, 
provided, among other things as follows: 


“Paragraph 1530 (b) (4) side upper leather 
(including grains and splits), patent leather, and 
leather made from calf or kip skins, rough, partly 
finished, ok finished, or cut or wholly or partly 
manufactured into uppers, vamps, or any forms 
or shapes suitable for conversion into boots, shoes, 
or footwear, 15 per centum ad valorem;” 

“Paragraph 1530 (d) Leather of all kinds, 
grained, printed, embossed, ornamented, or dec¬ 
orated, in anv manner or to anv extent (including 
leather finished in gold, silver, aluminum, or like 
effects), or by any other process (in addition to 
tanning) made into fancy leather, and anv of the 
foregoing cut or wholly or partly manufactured 
into uppers, vamps, or forms or shapes suitable 
for conversion into boots, shoes, or footwear, all 
the foregoing by whatever name known, and to 
whatever use applied, 30 per centum ad valorem.” 
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Upon request made by the Calf Leather Tanners, 
parties hereto, the Secretary of the Treasury on 
Aug. 21, 1930, issued a ruling (T. D. 4221^, 58 
Treas. Dec. 160) in which it was held that grained, 
printed, or embossed leathers are not “ fancy 
leather” within the meaning of Paragraph 1530 (d) 
of said Act, and consequently are not dutiable a|t the 
30 i^er cent rate, unless the several processes Imeii- 
tioned in the Act produced what is known to the irade 
as “fancy leather”, thus leaving it to the customs 
officers to determine as a question of fact what is ifancy 
leather. 

Subsequent to the ruling of the Secretary oj' the 
Treasury in T. D. 42213, to wit, Oct. 24, 1930, the John 
B. Stetson Company made an importation of leather 
which was classified by the collector of the port as 
“grained sheepskin”. This classification was pro¬ 
tested before the United States Customs Court, o:i the 
ground it should have been classified under Par¬ 
agraph 1530 (c) as “finished” leather dutiable 4t 25 
per cent ad valorem. This protest was sustained and 
the Government appealed to the United States Cfourt 
of Customs and Patent Appeals. That court reversed 
the decision of the United States Customs Court, there¬ 
by reversing T. D. 42213, August 21, 1930, andjheld 
in its decision that “boarding” by hand or machine, 
when applied to leather, meant “leather grained”; 
that any grained leather is “fancv” leather within the 
provisions of sub-paragraph (d) of Paragraph 1530, 
and therefore dutiable at 30 per cent ad valorem. 

Subsequent to the decision in the Stetson case, to 
wit, October 25, 1933, the Treasury Department ad¬ 
vised all Collectors of Customs that only leather ^ipon 
which a clearly perceptible grain had been produced 
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by some process of manipulation, should be classified 
under Paragraph 1530 (d) as grained leather, and that 
slightlv grained leather was not covered under the 
decision of the Court. (Record p. 39). These instruc¬ 
tions it is claimed by the appellants expressly violate 

not onlv the decision of the Court in the Stetson case, 
•> 

but the clear meaning and intent of the statute. 


ARGUMENT. 

I. 

Nature and Purpose of the Action. 

This action was instituted by the appellants for the 
purpose of compelling the Secretary of the Treasury, 
by writ of mandamus, to comply with the provisions 
of Section 1530 (d) of the Tariff Act of 1930, as con¬ 
strued bv the United States Court of Customs and 
Patent Appeals, by imposing and collecting an ad val¬ 
orem duty of 30 per centum upon all boarded or 
grained calf and kipped leathers; or, if the Court 

would not so order that said Secretarv be directed to 

* 

instruct all customs officials to impose and collect an 
ad valorem duty of 30 per centum upon all leather 
which, after tanning, had been grained or embellished 
in anv manner, or to anv extent, whether bv “board- 
ing” by hand or machine, or by any other process; 
or if the Court might not so order that it direct said 
Secretary to amend the instructions of October 25, 
1933, to the intent and effect that all customs officials 
be directed to comply with the terms of Section 1530 
(d) as interpreted by the United States Court of Cus¬ 
toms and Patent Appeals in the action of United States 
v. John B. Stetson Company, that is to say that all 
leathers, in which the actual grain of the skin is 


brought out, accentuated and raised by any process 
which produces that effect, is grained leather aiul duti¬ 
able at 30 per centum ad valorem as fancy leatlie| with¬ 
in the meaning* of sub-paragraph d, Paragraph 1530 
(Record pp. 37-38). 

II. 

The Purpose of Congress in Granting to American 
Manufacturers, Producers and Wholesalers the 
Right to Protest Against Classifications They 
Deem Erroneous and Appraisements Thqy Be¬ 
lieve Are Too Low. 

The purpose of Congress is expressed in the enact¬ 
ing clause of the Act, to wit: 

“An Act to provide revenue, to regulate com¬ 
merce with foreign countries, to encourage the in¬ 
dustries of the United States, to protect American 
labor, and for other purposes.” (Italics our) 

Section 51G (b) of said Act, does not appear in any 
previous legislation. It was inserted in the Act of 1930 
for the especial benefit of American manufacturers, 
producers and wholesalers as a protection to! them 
against erroneous classifications and too low appraise¬ 
ments of any imported merchandise of the class or 
kind produced by them from American products. The 
right of protest gives to appellants and all otherj? sim¬ 
ilarly situated the oj)portunitv of protecting them¬ 
selves against erroneous classifications and Valua¬ 
tions which oftentimes resulted in discriminations fa¬ 
vorable to foreign importations. Prior to the Act of 
1930 there was no right of protest for the American 
manufacturers, producers or wholesalers and all ques- 
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tions of re-appraisement were decided by the Secre¬ 
tary of the Treasury. Congress likewise intended to 
remoye any doubts involved in previous legislation 
with respect to classification especially, and to specif¬ 
ically indicate the various classes of leather and fix 
the duty that should be imposed in each class. Prop¬ 
erly and definitely classified, the rate of dutv follows 
as a matter of course. The Act of Congress specifi¬ 
cally provides the means by which such classifications 
shall be established. The initial step is provided by 
Section 51G (b), which is in part as follows: 

(b) Classification—The Secretary of the Treas¬ 
ury shall, upon written request by an Amer¬ 
ican manufacturer, producer, or wholesaler, 
furnish the classification of and the rate of 
duty, if any, imposed upon designated im¬ 
ported merchandise of a class or kind manu¬ 
factured, produced, or sold at wholesale by 
him. If such manufacturer, producer, or 
wholesaler believes that the proper rate of 
dutv is not being assessed, he mav file a com- 
plaint with the Secretary of the Treasury 
setting- forth a description of the merchan¬ 
dise, the classification, and the rate or rates of 
duty he believes proper, and the reasons for 
his belief. 

III. 


The Rights of the Appellants Having Been Fixed by 
Congress, and the Proper Classifications Having 
Been Determined by a Court of Competent Juris¬ 
diction, the Duties to be Performed by the Secre¬ 
tary of the Treasury Are Solely Ministerial. 

The procedure designated in Section 516 (b), with 
respect to classification and rate of duty was complied 
with by the appellants in July, 1930, following the pas- 


! 

i 

i 

I 

I 

I 

I 

I 

i 

7 

! 

sage of said Act, when request was made to the (Secre¬ 
tary of the Treasury, that he define the character and 
classes of leather dutiable at the rate of 30 per centum 
ad valorem, under Paragraph 1530 (d). In response 
to the request thus made the Secretary ruled, that 
“ grained, printed, or embossed” leathers wei]e not 
dutiable, by the terms of the Act at the rate of 30 per 
cent ad valorem, unless the processes used in develop¬ 
ment produced what is known to the trade as “jfancy 
leather”. IVith this ruling the Government itsel|f was 
not satisfied. 

(1) The question of classification was definitely de¬ 
termined in the action of United States vs. John 
B. Stetson Company. 

On October 24, 1930, the John B. Stetson Conjtpany 
made certain importation entries at the port of lyliila- 
dclphia, under the Act of 1930. The leather was classi¬ 
fied by the collector as grained sheepskin leather under 
Paragraph 1530 (d). The importer filed a jorotest, 
claiming the goods should have been classified as fin¬ 
ished leather. The United States Customs Court ljieard 
and sustained the protest. The Government appealed 
from the Customs Court to the Court of Customs and 
Patent Appeals. At the hearing the Government] con¬ 
tended the leather in question was grained, that is, 
leather in which the actual grain of the skin is bought 
out, accentuated and raised by a process of handboard¬ 
ing, or any other process, which produces such efffect, 
and should be classified as such under Paragraph 
1530 (d). The importer contended the imported 
leather was grain leather, that is, leather in the rough, 
in the white, crust, or russet, partly finished or finished, 
and should be classified under Paragraph 153p (c). 
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It was also the further content ion of the importer that 
no leather could he classified under sub-paragraph (d) 
unless it be commercially known as 4 ‘fancy” leather, 
and that imported leather is not commonly so known. 

The court refused to accept the position taken by 
the importer, for the reasons it thus gave: 

“We are unable to agree with the view of coun¬ 
sel for the appellee in their construction of the 
language of said paragraph 1530 (d). Here we 
find an enumeration of several kinds of leather 
which are to be classified thereunder, and these are 
designated eo nomine: Grained leather, printed 
leather, embossed leather, ornamented leather, 
and decorated leather. If the involved leather be 
of anv one of these varieties it is within the sub- 
paragraph, because the Congress has so specifi¬ 
cally provided. Nor can we agree with the view 
that the language ‘or by any other process (in 
addition to tanning) made into fancy leather,’ re¬ 
moves ‘grained’ leather from the subparagraph, 
unless it be also known as ‘fancy’. The use of the 
language ‘or by any other process (in addition to 
tanning) ’ indicates plainly, in our view of the mat¬ 
ter, that the Congress, having enumerated what it 
considered to be fancy leather, was providing a 
general clause which would make it possible to 
include therein anv leathers made fancv, bv anv 
other process than those already enumerated. To 
hold otherwise would be to make it possible to re¬ 
move any leather, such as ‘embossed’, for example, 
from the purview of the subparagraph by proof 
that it was 'not commercially or commonly known 

V ft 

as ‘fancv’ leather. 

“ ‘Or by any other process’, in its ordinary 
grammatical construction as a part of the sentence 
in which it is found, obviously refers to anv other 

* * ft> 

process than graining, printing, embossing, orna¬ 
menting, or decorating, as there are no other ante- 





cedents to which the phrase may Grammatically 
refer. 

“In other words, the Congress has by this sub¬ 
paragraph named ‘grained’ leather as one vjariety 
ot fancy leather for tariff purposes.” 

(2) The Court in the Stetson Case expressly rejected 
the interpretation given to paragraph 1530 (d) by 
the Treasury Department in T. D. 42213. 


The Court in its Stetson decision distinctly .repu¬ 
diated the ruling made by the Treasury Department 
in T. D. 42213, in the interpretation given by it to 
graph 1530 (d). It said: 


Para- 


“ This view is at variance with the circular letter 
of the Commissioner of Customs issued August 
21, 1930, T. D. 44213, 58 Treas. Dec. 160, citpd by 
counsel for appellee herein. The commissioner 
was of the opinion that no leather might be in¬ 
cluded within said paragraph 1530 (d) unless it 
was known ‘in the trade’ as ‘fancy leather’, which, 
as we read it, means its commercial designation as 
such. This view, he states—finds support itn the 
conference report on the tariff bill, dated June 13, 
1930, on page 98 of which appears this language: 
‘The House bill also imposed a duty of 30 pet cent 
ad valorem on fancy leather of all kinds.’ (Cong. 
Pec., 71st Cong., 2d sess., vol. 72, p. 10729.) j 

“This argument loses its force if, as we have 
seen, grained leather has been recognized by Con¬ 
gress as one form of fancy leather. 

‘ ‘ The court below held, as we have noted, that a 
‘clear preponderance’ of the evidence established 
that the leathers involved here were not khown 
either commonly or commercially, as fancy leather. 
As we view it this is immaterial, for if the leathers 
were ‘grained’ they were ‘fancv’ within the mean- 
ing of subparagraph 1530 (d).” 
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The foregoing* decision, it will bo noted, sustains the 
contention of the Government in the Stetson case in 
tofo, in holding* 'that grained leather, as used in the 
statute, is fancy leather, and therefore dutiable at 30 
per centum ad valorem. (Record p. 33.) 

(3) The Stetson Case has been accepted as authority 
and followed by the United States Customs Court. 

The contention of the Treasury Department since, 
and with respect to, the decision in the Stetson case is 
more or less perplexing*, in view of the fact it was upon 
its contention the Court of Customs and Patent Ap¬ 
peals held that grained leather was fancy leather and 
dutiable at the higher rate. The appellants are simply 
seeking a regulation or instruction bv the Treasury 
Department in harmony with the decision of the Court 
to which it appealed. This they are entitled to as a 
matter of substantive right. 

The position of the Treasury Department becomes 
even more perplexing in view of the letter of instruc¬ 
tion issued by it on October, 1933, (Record p. 39) fol¬ 
lowing the decision in the Stetson case, in which cus¬ 
toms officials were advised that: 

“The Bureau does not read the Court’s decision 
as holding that merelv because a leather has been 

4.’ ft 

boarded it is ipso facto a grained leather, or that 
leather which has been boarded for the temporary 
purpose of inaking* it more pliable so as to be more 
easilv used in the manufacture of shoes is neces- 
sarilv a grained leather. In this connection it is 
noted that the Court in its decision stated that 
‘the operation of boarding was to produce a sur¬ 
face finish upon the leather which would otherwise 
not have been there. ’ 
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“The Bureau is of the opinion, therefory, that 
only leather upon which a clearly perceptibly grain 
has been produced by some process of manipula¬ 
tion, should, under the Court’s decision, be;classi¬ 
fied under paragraph 1530 (d) as a grained 
leather, and that leather, such as English leather 
lining sides, boarded for the purpose of softening 
it and facilitating its further manufacture, is not 
so dutiable by reason of a slight change in the 
surface finish not producing such a grain. You 
will be governed accordingly;” 

In directing the attention of this Court to the fore¬ 
going instructions, the fact is emphasized, that, as 
thus expressed, they are contrary to and palpably vio¬ 
lative of the decision of the Customs and Pateit Ap¬ 
peals in the Stetson case, which, to repeat, sustained 
the contention of the Government; are violative of 
Paragraph 1530 (d) as expressed in the Act itsejf, and 
especially as interpreted by the Court: are in idirect 
opposition to the position taken by the Government in 
that action. 

When it is stated in the letter of instructions that 
“The Bureau does not regard the Court’s decision as 
holding that merely because a leather has been boarded 
it is ipso facto a grained leather, or that leather which 
has been boarded for the temporary purpose of njaking 
it more pliable, so as to be more easily used m the 
manufacture of shoes, is necessarily a “grained 
leather”, there is, with respect to a holding by the 
Court that because a leather has been graine4 it is 
ipso facto a “grained leather”, betrays an understand¬ 
ing of the decision of the Court that is in direct 
opposition to the understanding of the Co^rt in 
the United States Customs Court in the Recent 
case of Gardiner Pocketbook Mfg. Co. v. tfnited 
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State*, (65 T. D. 26) which was decided upon 
authority of the Stetson case. It will be conceded the 
Court did not hold that in the Stetson Case “boarding' 
leather” for the temporary purpose of making it more 
pliable, so as to be more easily used in the manufac¬ 
ture of shoes, is necessarily a “grained leather” for 
the simple reason that issue was not involved and the 
Court made no decision with respect thereto. This 
reference to the Court's decision is a mere gratuity. 

Ill this latter case decided February 13, 1934, the 
United States Customs Court, adhered to the decision 
of the Customs arid Patent Appeals in the Stetson case, 
in the following memorandum opinion: 


“A review of the testimony seems absolutely 
unnecessary since the issue was passed upon by 
this court in John />. Stetson Co. v. U. S., T. D. 
45615, 61 Treasury Decision 878. In the decision 
in that case the protest claim of the plaintiff was 
sustained. An appeal, however, was taken to the 
Court of Customs and Patent Appeals to review 
the decision of this Court, which resulted in a re¬ 
versal of our decision, (U. S. v. John B. Stetson 

Co., 21 C. C. P. A., T. D. 46319), the appellate 

court squarely holding (1) that leather with the 
natural grain of the shin brought out , accentuated, 
and raised by a process of hand boarding is 
‘grained' within the common meaning of that 
word, and (2) that if imported leather is ‘grained’ 
it is fancy within the meaning of sub-paragraph 
(d) of paragraph 1530, whether commonly or 
commercially known as such or not.” (Emphasis 
supplied) 


It will thus be seen that a determinate classification 
has been established by both Customs Court and the 
Court of Customs and Patent Appeals, 



(4) The question of fact having been determined by 
the Court the duties to be performed by th$ Cus¬ 
toms Officials, under instructions from the Secre¬ 
tary of the Treasury, in conformity with th^ deci¬ 
sion of the Court of Customs and Patent Appeals, 
is solely ministerial. 

! 

! 

The Court in holding*, as a question of fact, th^t any 
imported leather which has been grained is “fdncy” 
leather, irrespective of whether it be commonly oij com¬ 
mercially known as such, and that leather in which 
the grain is brought out, accentuated or raisdd bv 
boarding*, or any other mechanical process is grained, 
eliminates all questions of discretion, and reduces the 
duties to be performed by the Customs officials to pure¬ 
ly ministerial functions. To this basis, as indicated bv 
its instructions of October 25, 1933 (Record p. 3f}) the 
Treasury Department refuses to be reduced. ^Yhen 
the Court in the Stetson case held that all boarded 
leather is grained leather within the meaning of 1530 
(d), and that “grained leather has been recognized by 
Congress as one form of fancv leather ”, it established 
an interpretative rnling , in regard to all boardfd or 
grained leather which is binding on the Secretary of 
the Treasury until another court decision to the j con¬ 
trary is rendered. The obligations imposed up^n an 
executive officer with respect to strictly adheriilg to 
the provisions of a statute, was significantly empha¬ 
sized bv the Attornev General of the United States, in 
* * . i 

an opinion rendered the President June 21, 1934. j He 

said: 

“An executive officer cannot, by his regulations, 
alter or amend a law. All he can do is to regulate 
the mode of proceeding to carry into effect tvhat 
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Congress has enacted. (Morrill v. Jones, 106 U. S. 
466.) 


and 

‘‘The power to make regulations does not in¬ 
clude the power to alter, amend, or add to a law.” 

It is no less incumbent on an administration or ex¬ 
ecutive officer to obev a decision of the court then it is 
to obey a statute. 


IV. 

The Fact that the Stetson Case Was Prosecuted by an 
Importer Blather than by a Domestic Manufac¬ 
turer, Producer or Wholesaler Does Not Affect 
the Question at Issue. 

In the argument at bar, in the Court below, the con¬ 
tention was made that the Stetson case does not apply 
for the reason that suit was prosecuted by an importer 
and not by a manufacturer, producer or wholesaler. 
That contention, we submit, it without merit. The 
sole purpose of that decision, as shown by the record 
and the position taken by the parties to the action, was 
to obtain a court construction of 1530 (d), and a de¬ 
termination of the facts involved with respect to clas¬ 
sification. That the Court did in its decision. That 
ruling was as much in favor of the appellants as it was 
in favor of the Government and was as much a deci¬ 
sion in their favor as it would have been if they had 
been actual parties to the action. The statute involves 
two separate and distinct interests, the importer on 
the one hand and the American manufacturer, producer 
and wholesaler of American produced goods on the 
other. Either interest could seek a judicial construe- 



tion of the statute, and that construction woifld be 
equally binding on each. An executive officer is bound 
by a judicial interpretation of a statute, irrespective 
of the parties to the action. 


Litigants Are Not Required to do a Vain Thing. 
Vested Rights Conferred Upon An Individual, or 
Class of Individuals, by Legislative Act, A^e En¬ 
forceable in Courts of Competent Jurisdiction. 


Section 516 (a) provides that whenever an Ameri¬ 
can manufacturer, producer or wholesaler believes 
that the appraised value of any imported merchandise 
of a class or kind manufactured, produced or sold at 
wholesale by him is too low, he may file with the Secre¬ 
tary of the Treasury a complaint setting forth the 
value at which he believes the merchandise shoijld be 
appraised and the facts upon which he bases hjs be¬ 


lief. 

Section 516 (b) provides that the Secretary qf the 
Treasury shall, upon the written application of any 
member of the enumerated class, furnish the classifi¬ 
cation and rate of duty, if any, imposed upon desig¬ 
nated imported merchandise of a class or kind manu¬ 
factured, produced or sold at wholesale by him. Ijf any 
member of the class designated believes that the pioper 
rate of duty is not being assessed, he may file a:com¬ 
plaint with the Secretary of the Treasury setting forth 
a description of the merchandise, the classification and 
the rates of duty he believes proper, and the reasons 
for his belief. ! 

The request above provided was made by a mepber 
of the designated class of manufacturers, producers 
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and wholesalers. The ruling of August 21, 1930, be¬ 
fore cited, was made in response to that request (T. D. 
42213). That ruling was sustained by the United 
States Customs Court in New York in the Stetson case. 
From the decision of that Court the Government ap¬ 
pealed to the United States Court of Customs and Pat¬ 
ent Appeals. That Court reversed the decision of the 
Customs Court, and sustained the contention of the 
Government, at the same time reversing the Treasury 
decision of August 21, 1930 (T. I). 42213). Subse¬ 
quently the Customs Court in the case of Gardner 
Pocket book Manufacturing Company before cited fol¬ 
lowed the Stetson decision of the Court of Customs and 
Patent Appeals. 

It will appear from the record that one of the con¬ 
tentions of the appellee is that the appellants should 
pursue the procedure provided in Sections 502 (a) and 
502 (b). The Stetson case decided every question 
that would be involved in any subsequent proceeding. 
The courts do not require litigants to do vain and fu¬ 
tile things. Should the appellants commence a de novo 
procedure, under the present instructions of the Gov¬ 
ernment to its customs officials, the request would be 
denied; should appeal be made by the protestor to the 
Customs Court the protest would be sustained. The 
appellee would ignore the decision as he has done in 
the Stetson case and the Gardner Pocketbook case. 
The position of the appellants, at the end of a de novo 
procedure, it will thus be seen, would be exactly what 
it is now. To compel a compliance with the decision of 
the Court, it would be necessary to proceed by an ac¬ 
tion in mandamus, just as they are proceeding in the 
present action. The contention of the appellants in 
the present instance is exactly that of the Government 
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in the Stetson case. A de novo proceeding would [place 
the appellants in exactly the position they are injnow. 
The relief they seek now would be exactly the Isame 
relief they would ultimately be compelled to se^k at 
the end of an initial proceeding. An initial proceed¬ 
ing, strictly in accordance with the procedure pre¬ 
scribed by the statute, was had in the Stetson case. To 
require the appellants to follow that same procedure, 
with the same result, would be, in the present stlatus, 
equivalent to and in fact is a denial of justice. 

That the statute confers upon a designated cl^ss a 
right not hitherto possessed cannot be questioned. If 
a denial of that right, through failure of enforceijaent, 
results in loss to the beneficiaries of the act, the right 
of appeal to the courts must follow with equal certain¬ 
ty. The right of enforcement is clearly stated in 1 
C. J. p. 986, Sec. 95: 

“ (95) 3. Statutory Rights. The rule that wher¬ 
ever the law recognizes a right it gives a remedy 
applies to statutory as well as to common-law 
rights; and so wherever a statute creates ajnew 
right or duty, and does not prescribe any particu¬ 
lar remedy for its enforcement, the party en¬ 
titled to the benefit of the statute may resort to 
anv existing remedy which will afford adequate 
and proper redress, whether it be a common-law 
or a statutory remedy.” 

It is submitted, in behalf of the appellants, that j:heir 
right to maintain the present action is clear and unmis¬ 
takable. 
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VI. 

The Admitted Facts Do Not Support the Contention 
that the Appellants Have Another and an Ade¬ 
quate Remedy. 

To hold that the appellants should follow each im¬ 
portation with protest and appeal, where the Govern¬ 
ment arbitrarily refuses to follow a statute or decree of 
the Court, interpreting a given import provision of 
general application, is equivalent to denying any rem¬ 
edy. The provisions of the Act never contemplated an 
appeal should be repeated in each case where the iden¬ 
tical facts are involved. In the decided cases the stat¬ 
utory provisions were followed strictly. The principle 
deducted from the facts in these cases is identical with 
the principle that would be deducted from the facts al¬ 
leged by appellants in the present case. Manifestly 
a remedy which must be pursued in each case, involv¬ 
ing an identical principle, that has been determined 
where an entire 1 industry is involved, is not adequate, 
especially where the contention is made that the Secre¬ 
tary of the Treasury is not bound by the decisions of 

•s * * 

the Customs Court and the Court of Customs and Pat¬ 
ent Appeals. The support of such a contention by the 
courts cannot be anticipated. 

VII. 

Mandamus is the Proper Remedy Where an Executive 
Officer of the Government Refuses to Perform a 
Purely Ministerial Act. 

The rights of the appellants and the failure of an 
executive officer to perform a ministerial duty are 
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both clear. These are the essential elements in aji ac¬ 
tion of mandamus. 

Marbury v. Madison, 1 Cranch. 137. 

Kendall v. United States, 37 IT. S.; 12 Peters 
524. 

United States v. Black, 128 U. S. 40; 32 Sup. Ct. 
Reporter 354. 

United States ex rel Boynton v. Blaine, 139 TjJ. S. 
306, 35 Sup. Ct. Rep. 183. 

Brownsville v. Loague, 129 IT. S. 493; 32 Sup. 
Ct. Rep. 780. 

Garfield v. United States ex rel Goldsby, 211 
U. S. 248; 58 Law Ed. 168. 

In Roberts v. United States, 174 L T . S., 44 Law Ed. 
447, the Supreme Court determined what constitutes a 
ministerial duty, and that decision has been followed 
by the Supreme Court in numerous cases. The Court 
there said: 

“The law relating to mandamus against a pu,blic 
officer is well settled in the abstract, the only doubt 
which arises being whether the facts regarding 
any particular case bring it within the law wljiich 
permits the writ to issue where a mere ministe rial 
duty is imposed upon an executive officer, which 
duty he is bound to perform without any further 
question. If he refuse under such circumstances, 
mandamus will lie to compel him to perform his 

duty. 

* 

“Unless the writ of mandamus is to becqme 
practically valueless, and is to be refused eyen 
where a public officer is commanded to do a par¬ 
ticular act by virtue of a particular statute, t|his 
writ should be granted. Every statute to some lex- 
tent requires construction by the public officer 
whose duties mav be defined therein. Such officer 
must read the law, and he must therefore, i^i a 
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certain sense, construe it, in order to form a judg¬ 
ment from its language what dutv he is directed 
by the statute to perform. But that does not 

necessarilv and in all cases make the dutv of the 
* • 

officer anything- other than a purely ministerial 
one. If the law direct him to perform an act in 
regard to which no discretion is committed to him, 
and which, upon the facts existing, he is bound to 
perform, then that act is ministerial, although de¬ 
pending upon a statute which requires, in some 
degree, a construction of its language by the offi- 
cer. Unless this be so, the value of this writ is 
very greatly impaired. Every executive officer 
whose duty is plainly devolved upon him by stat¬ 
ute might r'efuse to perform it, and when his re¬ 
fusal is brought before the court he might success- 

v y o 

fully plead that the performance of the duty in¬ 
volved the construction of a statute by him, and 
therefore it was not ministerial, and the court 
would on that account be powerless to give relief. 
Such a limitation of the powers of the court, we 
think, would be most unfortunate, as it would re¬ 
lieve from judicial supervision all executive offi¬ 
cers in the performance of their duties, whenever 
they should plead that the duty required of them 
arose upon the construction of a statute, no matter 
how plan its language, nor how plainly they vio¬ 
lated their duty in refusing to perform the act re¬ 
quired. ' 

“In this case we think the proper construction 
of the statute was clear, and the duty of the Trea¬ 
surer to pay the money to the relator was minis¬ 
terial in its nature, and should have been per¬ 
formed by him upon demand.” 

When an executive officer interprets and applies a 
statute in a way contrary to its explicit terms he de¬ 
parts from the plain official duty, and the writ of man- 
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damus should issue directing the performance !of his 
duty. See particularly: 

U. S. ex rel Kansas City S. R. Co. v. Interstate 
Commerce Commission■, 252 U. S. 178. j 

Lane v. Hoglund, 244 U. S. 174. ! 

Work v. United States ex rel Rives, 267 |U. S. 
176; 69 Law Ed. 561. 

Wilbur v. United States ex rel Kriishnic , 280 
U. S. 306. 

Payne v. Central Pacific B. Co., 255 U. S. 228. 

Payne v. New Mexico, 255 U. S. 367. 

In the Krushnic Case, supra, the Court quoted at 

length from the Hoglund case, supra, as follows:! 

I 

“Every statute to some extent requires! con¬ 
struction bv the public officer whose duties mav be 
defined therein. Such officer must read the law, 
and he must therefore, in a certain sense, construe 
it, in order to form a judgment from its langfuage 
what duty he is directed by the statute to perform. 
But that does not necessarily and in all cases fnake 
the duty of the officer anything other than a purely 
ministerial one. If the law direct him to perform 
an act in regard to which no discretion is |com- 
mitted to him, and which, upon the facts existing, 
he is bound to perform, then that act is ministerial, 
although depending upon a statute which reqdires, 
in some degree a construction of its language by 
the officer. Unless this be so, the value of this! writ 
is very greatly impaired. Every executive officer 
whose duty is plainly devolved upon him by stat¬ 
ute might refuse to perform it, and when his re¬ 
fusal is brought before the court he might success¬ 
fully plead that the performance of the dut>| in¬ 
volved the construction of a statute by him, jand 
therefore it was not ministerial, and the court 
would on that account be powerless to give relief. 
Such a limitation of the powers of the court,! we 
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think, would be most unfortunate, as it would re¬ 
lieve from judicial supervision all executive offi¬ 
cers in the performance of their duties, whenever 
they should plead that the duty required of them 
arose uj)on the construction of a statute, no mat¬ 
ter how plain its language, nor how plainly they 
violated their duty in refusing to perform the act 
required.’ ’ 

In Campbell et al. v. United States, 107 U. S. 407, 27 
Sup. Ct. Rep. 593, the Supreme Court holds that the 
Secretarv of the Treasury mav not annul a law bv 

O' * %/ 

order or regulation. 


VIII. 

Applicability of Res Judicata to Decisions of Court 
of Customs and Patent Appeals. 

It was urged bv counsel in the lower court that the 
Stetson case is liot res judicata, and in support of their 
contention cited the cases of U. S. v. Stone and Down¬ 
er, 274 U. S. 225, and Tail v. Western Maryland Rail¬ 
way Company, 289 II. S. 620. 

In the Stone and Downer case the Supreme Court 
held that it would follow the practice of the Court of 
Customs and Patent Appeals in holding that the prin¬ 
ciples of res judicata should have only limited applica¬ 
tion to its judgments, and, therefore, a judgment 
against the Government with respect to a classifica¬ 
tion for customs purposes will not necessarily be held 
binding in a subsequent proceeding between the same 
parties , involving the same subject matter. The ques¬ 
tion of stare decisis is not involved in the present pro¬ 
ceeding. This is not an action between parties to an 
adjudicated controversy. It is not an action by a plain- 
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tiff against the Government seeking the reversal of a 
former judgment of court involving the identicajl facts 
or of the Government occupying the position of 1 plain¬ 
tiff seeking similar relief. Neither the Government nor 
Stetson & Company is seeking a reversal or modifica¬ 
tion of the opinion of the Court of Customs and Int¬ 
ent Appeals. This is an action by vested interests 
asking another court by a mandatory order to enforce 
a judgment rendered in the Government’s favor by 
the Court of Customs and Patent Appeals, which is in 
turn in favor of appellants. The Supreme Court in 
the Stone & Downer case discussed the facts which 
made it wise for the Court of Customs and Patent Ap¬ 
peals to hold that the general principle of res judicata 
should have only limited application to its judgnent. 
The Supreme Court did not hold, however, that the de¬ 
cisions of the Court of Customs and Patent Appeals is 
not binding upon the Secretary of the Treasury. "We 
submit that so long as the Stetson decision regains 
unchanged it is binding upon that official. Th<^ Su¬ 
preme Court did not hold that the Secretary of the 
Treasury has a legal right to ignore both the mandate 
of Congress and the decision of the Court of Customs 
and Patent Appeals. If he is vested with such right 
then he becomes a law making executive, rather than 
an administrative official. The Downer case holds that 
the Court of Customs and Patent Appeals is not es¬ 
topped by its prior decision from entertaining another 
action on practically the same questions between! the 
same parties, and particularly upon additional testi¬ 
mony. 

We contend that the Stoner and Downer case, for 
the reasons stated, has no application to the present 


case. 
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IX. 

This Is Not An Action Against the United States. 

Counsel for appellee lias made the contention that 
this is an action against the United States and for 
that reason the courts have no jurisdiction. In sup¬ 
port of this contention the case of Louisiana v. Me- 
Adoo, 234 U. S. 627, has been cited. When this case 
was heard no right of protest had been given to do¬ 
mestic manufacturers, producers and retailers by any 
previous tariff acts. The appellants are not seeking 
a monev judgment against the United States. Tliev 
are merely asking the Court to require an executive 
officer to perform a determined ministerial duty, com¬ 
pliance with which will be in furtherance of a plain 
legislative mandate, which has been interpreted and 
applied by the U. S. Court of Customs and Patent 
Appeals. The continued refusal of such official will re¬ 
sult in defeating the positive will and purpose, in the 
present instance, of an Act of Congress, the purpose 
of which was to protect American labor, to encourage 
American industries, and to prevent the demoraliza¬ 
tion of domestic markets. 


CONCLUSION. 


The Court below did not state the grounds upon 
which it sustained the demurrer. The order merely 
recites that the petition and amended petition are in¬ 


sufficient and are severallv dismissed. Whatever mav 

• • 

have influenced the Court in reaching its conclusion. 


it is submitted on behalf of the appellants that they 
have a legal right to prosecute this action; that the 
duties to be performed by the Secretary of the Treas¬ 
ury are purely ministerial; that a writ of mandamus 
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will lie to compel performance where the complainants 
have no other adequate remedy; that, in the present 
instance it has been clearly shown that the appellants 
have no other adequate remedy. j 

The appellants assert and have shown that the rights 
conferred by Congress, upon the class of American in¬ 
dustrialists to which they belong, are a -nullity, | if de- 

J 7 v 7 I 

nied relief by the courts. The purpose of an act is just 
as controlling as the act itself. The position assumed 
bv the Secretarv of the Treasure in the present in- 
stance destroys completely the very purpose for which 
the Act was passed by Congress. When the actsj of an 
executive officer become both arbitrary and capricious, 
the courts are the only forum to which the injured 
person can appeal. The appellants are not seeking 
a money judgment against the United States, they are 
merely asking the privilege to show, as a matter of 
fact, as well as law, that the action taken by the Sec¬ 
retarv of the Treasure, is subversive of the rights of 
and impose a direct injury upon the appellants. I 
A reversal of the order of the Court below is respect¬ 
fully sought. 


Edward A. Brand, 

Charles Kerr, 

A. K. Shipe, 

Attorneys for 
Transportation Building, 
Washington, D. C. 


Of Counsel: 

Esch, Kerr, Taylor & Shipe, 
735-742 Transportation Building, 
Washington, D. C. 

May 4, 1935. 
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In the United States Court of Appeals 
for the District of Columbia j 

April Term, 1935 
No. 6461— Special Calendar ! 
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Calf Leather Tanners' Association, Ohio 
Leather Company, A. C. Lawrence Leather Com¬ 
pany, et. al., appellants 

v 

V. 

Henry Morgenthau, Jr v Secretary of the Tr|eas- 

ury of the United States 

BRIEF FOR APPELLEE 

STATEMENT OF THE CASE 

The appellants, except the Tanners’ Association, 
being American manufacturers, producers or 
wholesalers of calf and kip leathers, filed their peti¬ 
tion and amended petition below for a writ of njan- 
damus to compel the Secretary of the Treasury to 
instruct all customs officers to impose and collect 
an ad valorem duty of 30 percent upon “ boarded 
or grained calf and kip leathers in accordance with 

17472—35 (1) 
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the provisions of subparagraph (d) of paragraph 
1530, Act of 1930, as construed by the United States 
Court of Customs and Patent Appeals ” (R. 37). 

In the first 29 pages of the Transcript of Rec¬ 
ord, the Court need only concern itself with pages 
9-11 and 13-26, on which will be found Exhibits A 
and B annexed to the original petition and referred 
to in the amended petition (R. 33). 

This appeal is from the judgment of the lower 
court dismissing appellants’ petition and amended 
petition upon their election to stand upon the same. 
Such election and dismissal occurred when the 
lower court sustained the appellee’s demurrer to 
the appellants’ reply (replication) to the appellee’s 
answer to the amended petition (R. 47). The pro¬ 
ceedings antedating the filing of the amended pe¬ 
tition are not material to this appeal, and were in¬ 
cluded in this Record only because Exhibits A and 
B, supra,, were not annexed to the amended peti¬ 
tion. 

While the appellee demurred to appellants’ repli¬ 
cation, the lower court treated the demurrer as 
searching the record ( United States Shipping 
Board Merchant Fleet Corporation v. Hirsch Lum¬ 
ber Company, 59 App. D. C. 116), and therefore the 
main question at the argument below was whether 
the amended petition stated any ground for the 
granting of the relief prayed for. As this Honora¬ 
ble Court well knows, appellee could not directly 



demur to appellants’ amended petition in vi^w of 
West v. Hitchcock, 19 App. D. C., 333, in which it 
was stated (p. 346): j 

* * * rpk e 0 £ ^ nne? e q ua iiy witjti the 
new Code, contemplates a return or apswer 
to the writ, not a demurrer to the petition; 
and it contemplates that in this return or 
answer all the facts shall be stated jipon 
which the respondent proposes to rely. 

He, therefore, filed an answer (R. 40), to which 
appellants interposed their replication (R. 44). 
This afforded appellee the first opportunity tb de¬ 
mur (see Sec. 1276,1901 Code; T. 24, Sec. 214,1929 
Code), which he did (R. 46), claiming that the rep¬ 
lication was bad in substance for the reasons slated 

! 

therein, and that it gave the appellants no better 
cause of action than they had upon their amended 
petition. The lower Court sustained the demufrrer, 
and having searched the record and found the ap¬ 
pellants’ petitions insufficient, ordered their; dis¬ 
missal upon appellants’ election to stand jipon 
them. Similar procedure was involved, but not 
expressly passed upon by this Court, in United 
States ex rel. New York Warehouse, etc., Associa¬ 
tion, et al . v. Hern, Secretary of War, 63 App. B. C., 
28. 

QUESTION INVOLVED 

The primary question involved is whether inan- 
darnus will lie in this case. 
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ARGUMENT 

Appellants’ contention 

While this ease was defended below, and will be 
defended here, upon the ground that appellants 
cannot avail themselves of the extraordinary rem¬ 
edy of mandamus, it is deemed appropriate first to 
analyze and disprove the ground upon which ap¬ 
pellants have based their contentions, in order to 
demonstrate that appellee has not acted arbitrarily 
and capriciously, or contrary to law. 

On August 21, 1930, appellee’s predecessor ap¬ 
proved Treasury Decision No. 44213 (erroneously 
described at page 9 of the Record as 44312, and in 
appellants’ brief and elsewhere as 42213) wherein 
subparagraph (d) of paragraph 1530 of the Tariff 
Act of 1930 (19 U. S. C. 1001, paragraph 1530 (d)) 
was construed to the effect that only leathers com¬ 
mercially known as “fancy” leathers were dutiable 
thereunder at 30 percent ad valorem, and that 
grained leather was not so dutiable unless it was 
commercially classed as “fancy” leather (R. 9). 
(There is nothing in this record showing that this 
ruling was made at the request of appellants.') The 
subparagraph is quoted as follows: 

Leather of all kinds, grained, printed, em¬ 
bossed, ornamented, or decorated, in any 
manner or to any extent (including leather 
finished in gold, silver, aluminum, or like 
effects), or by any other process (in addi¬ 
tion td tanning) made into fancy leather, 


and any of the foregoing cut or wholl^ or 
partly manufactured into uppers, vamps, or 
any forms or shapes suitable for conversion 
into boots, shoes, or footwear, all the foilego- 
ing by whatever name known, and to What¬ 
ever use applied, 30 per centum ad valorem. 

Thereafter, on April 12, 1933, the United States 
Court of Customs and Patent Appeals, in the case 
of United States v. John B. Stetson Company (21 
C. C. P. A. 3), involving an importation byj the 
Stetson Company of certain leathers, expressly! dis¬ 
agreed with the foregoing decision, holding jthat 
the statute made all grained leather dutiable a[t 30 
percent ad valorem, and that it was unimportant 
whether the grained leather was ‘‘fancy” or not 
(R. 13, 19). The Court found as a fact that the 
leather therein involved was grained as the result 
of a “boarding” process, the Court stating (R. 23) : 

From this testimony two facts are shown: 
First, the imported leather has been Hand 
boarded, that represented by Exhibit 1 once, 
and that represented by Exhibit 2 four 
times; second, this operation of boarding 
cuts up, accentuates, and pulls out the nat¬ 
ural grain of the skin, and if such operation 
were not performed the natural grain of the 
skin would not be noticeable. 

(The Court thus described the “surface finish” 
which, it stated later on in its opinion (R. 25),j the 
operation of “boarding” produced upon the leather 
before it.) 
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The appellants contend that the appellee refuses 
to follow this decision in other cases. This is most 
vigorously denied, as we shall presently show in 
discussing appellee's letter of October 25, 1933 
(R. 39). However, it should be pointed out that 
even if the appellee had refused to accept the deci¬ 
sion as a precedent for other cases, his conduct 
could not have been properly assailed, for the Su¬ 
preme Court of the United States, in the case of 
United States v. Stone & Downer Company, 274 
U. S. 225 (certiorari to the Court of Customs Ap¬ 
peals), has held that a judgment of the Court of 
Customs Appeals, deciding the classification of 
goods and the duty upon their importation, is not 
res judicata, estopping the Government upon an¬ 
other importation of the same kind of goods by the 
same importer: See also Tait v. Western Maryland 
Railway Co., 289 U. S. 620, 625. It must therefore 
follow that, if a decision of the Court of Customs 
Appeals is not res judicata between the same par¬ 
ties, a fortiori, these appellants have no right to 
claim that the decision in the Stetson case is bind¬ 
ing upon the Secretary of the Treasury with re¬ 
spect to future importations of the kind of leather 
involved herein. 

On October 25, 1933, appellee addressed the Col¬ 
lector of Customs at New York, giving the Treas¬ 
ury Department’s interpretation of the Stetson 
decision (R. 39). The concluding paragraph is as 
follows: 


The Bureau is of the opinion, therefore, 
that only leather upon which a clearly per¬ 
ceptible grain has been produced by feome 
process of manipulation should, under the 
court’s decision, be classified under para¬ 
graph 1530 (d) as a grained leather,| and 
that leather, such as English leather lining 
sides, boarded for the purpose of softening 
it and facilitating its further manufacture, 
is not so dutiable by reason of a slight 
change in the surface finish not producing 
such a grain. You will be governed accord¬ 
ingly. (Italics supplied.) 

The appellants, using the words “boarded ') and 
4 ‘grained” interchangeably, contend that this letter 
is at variance with the Stetson decision. This, we 
submit, is not so. In the first place, the letter 
clearly shows that the appellee has abandoned the 
decision of August 21, 1930 (R. 9). and that ho has 
accepted the view of the Court of Customs and 
Patent Appeals that leather which is in fact 
grained, whether commercially known as “fancy” 
or not, is dutiable at 30 percent ad valorem under 
Sec. 1530 (d), supra. He has further said, in ef¬ 
fect, and accurately so, we submit, that it is a Ques¬ 
tion of fact as to whether a leather is grained or 
not; and that “boarded” leather is not dutiable at 
30 percent merely “by reason of a slight change in 
the surface finish not producing such a grain. 7 ] It 
should be noted that the ruling of October 25, 3-933 
(R. 39), did not state “that slightly grained leather 
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was not covered under the decision of the Court”, 
as claimed by the appellants on page 4 of their 
brief. 

The letter of October 25, 1933, must be accepted 
as showing exactly what action is being taken by 
the appellee and his subordinates under the section 
in question. It proves that all importations of 
“grained” leather are being subjected to a duty of 
30 percent ad valorem; and also that “boarded” 
leather producing a grain is included in that classi¬ 
fication. Such interpretation, we believe, meets 
the requirements of the statute and harmonizes 
with the decision in the Stetson case. Appellants’ 
error is attributable to the use, synonymously, of 
the words “boarded” and “grained.” “Boarded” 


leather is not “grained” leather within the purview 
of section 1530 (d) supra, unless it is so in fact. 
The collectors! must determine that fact upon 
examination of the importation. 

In view of appellants’ brief, we have undertaken 
above to discuss the merits of the controversy. 
However, it is submitted that mandamus is not 
available in this instance for certain well-estab¬ 
lished legal reasons which, we submit, make it un¬ 
necessary to pass upon the foregoing. These rea¬ 
sons are: (1) appellants have not a proper legal 
interest to maintain this suit; (2) appellants have 
another adequate remedy; (3) this is a suit against 
the United States, and (4) appellee’s discretion 
cannot be controlled by mandamus. 
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Appellants do not have a proper legal interest to main¬ 
tain this suit 

The appellants are American manufacturers jand 
producers. They are not importers, nor are they 
directly interested in any importation of leather. 
At best, their products are in competition with the 
leather upon which they claim that the appellee has 
not imposed the proper duty. 

In Louisiana v. McAdoo, 234 U. S. 627, the Su¬ 
preme Court held that the State of Louisiana, 
standing in precisely the same position as these ap¬ 
pellants, had not sufficient interest to compel the 
Secretary of the Treasury to impose and collect a 
different and higher rate of duty upon sugar im¬ 
ported from Cuba. This ease, we submit, entirely 
disposes of the one at bar. j 

Probably the latest pronouncement of this C<}urt 
upon the subject of lack of sufficient legal interest 
to maintain a mandamus suit is found in the jase 
of United States ex rel. New York Warehouse, etc., 
Association, et ah v. Bern, Secretary of War\ 63 
App. D. C., 28, wherein the previous decisions of 
United States ex rel. Alsop Process Co. v. Wilson, 
33 App. D. C., 472, and United States ex rel. Amer¬ 
ican Silver Producers' Association v. Mellon\ 59 
App. D. C., 24, were reviewed and followed. With¬ 
out reciting in this brief the facts in these familiar 


cases which bear strong analogies to the ones in 


the 


case at bar, we quote from the New York Ware- 
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house case, supra, wherein, at page 29, the Court 
said: 

Tested bv the rule deducible from the 
authorities to which we have alluded, appel¬ 
lants are without standing in this proceed¬ 
ing. Their interest is not personal and 
direct, but indirect and remote. 

Tested bv these authorities, it is clear that the 
appellants in the instant case do not have a sufficient 
legal interest in the subject matter to maintain their 
petition for mandamus against the appellee. We 
shall show, under the next point, that the provisions 
of the Tariff Act of 1930 do not aid appellants to 
maintain this proceeding. 

Appellants have another adequate remedy 

One of the best settled principles of the law of 
mandamus is that the writ will never issue where 
there is another adequate remedy. 

IT. S. ex. rel. Carroll Electric Co. v. Mc- 
Carl, 56 App. D. C. 49. 

U. Si ex rel. Finley v. Hines, 58 App. D. C. 

120 . 

U. S. ex rel. Finley v. Hines, 61 App. D. C. 
394. 

Inasmuch as the appellants are, or represent 
American manufacturers, producers or wholesalers, 
Section 516 (b) of the Tariff Act of 1930 (19 U. S. 
C. 1516 (b) ; 46 Stat. 735) affords them not only an 
adequate, but the proper, remedy under the circum¬ 
stances about which they complain in their petition. 
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That section gives an American manufacturer, 
producer, or wholesaler the right to request the 
Secretary of the Treasury to furnish the classifica¬ 
tion of and the rate of duty imposed upon imported 
merchandise of a class manufactured, produced, or 
sold at wholesale by the American manufacturer. 
If he believes that the proper rate of duty i$ not 
being assessed he may file a complaint with thej Sec¬ 
retary setting forth a description of the merchan¬ 
dise and the rate of duty he believes proper. If: the 
Secretary decides that the assessed rate is correct 
he shall so inform the manufacturer, and cause 
publication to be made of his decision. The section 
then provides for the further protesting of the jSec- 
retary's decision which will bring about a decision 
by the United States Customs Court with an apjpeal 
to the United States Court of Customs and Patent 
Appeals. This section gives a remedy to American 
manufacturers which is commonlv known as a 
right of protest. 

These steps have not been taken by the appel¬ 
lants. The Stetson case involved a controversy! be¬ 
tween an importer and the Government, and upon 
no possible theory could it be considered as haping 
been a proceeding under section 516 (b), supra . 
Moreover, none of these appellants were, nor could 
they have been, involved in that suit. As a matter 
of fact, the Stetson case had to originate un|der 
entirely different sections of the Tariff Act of ll)30, 
namely, Sections 514 and 515 (19 U. S. C. 1314, 
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1515; 46 Stat. 734) giving an importer the right to 
controvert the duty imposed by a collector. (This 
is also true of the Gardiner Pocketbook case re¬ 
ferred to by appellants.) It appears that appel¬ 
lants have endeavored to couple an initial protest 
of someone under Section 516 (b), supra, (nothing 
further being done thereunder), with the subse¬ 
quent Stetson litigation in order to reach the amaz¬ 
ing conclusion that Section 516 (I)), supra, has been 
complied with, and that therefore it would be a 
useless thing to pursue that remedy again (see 
points III, IV 1 and V—pp. 6-17—Brief for Appel¬ 
lants). This, we submit, upon its face is a falla¬ 
cious argument. 

Congress provided a protesting American manu¬ 
facturer with a very proper remedy which would 
ultimately cause the dispute to come before the 
judicial tribunals equipped and designed exclu¬ 
sively to pass upon such technical controversies. 
Compare United States v. Tiffany and Co., 151 
Fed. 473. The remedy having thus been created, 
appellants should pursue it. If the October 25, 
1933, letter is ! wrong as a matter of law, the Court 
of Customs and Patent Appeals will no doubt so 
state with the same candor that it disagreed with 
the August 21, 1930, decision. Otherwise, the 
Court will no doubt again merely pass, as a matter 
of fact, upon the leather exhibits which may then 
be before it as the subject of the domestic manu¬ 
facturer’s protest. Thus, the matter will be before 
the proper court for decision. 
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See j Rock Island etc. Railroad Co. v. UAited 
States, 254 U. S. 141, bolding that the right toi sue 
for the recovery of an Internal Revenue tax, jille- 
gaily assessed, is conditioned, under the statute, 
upon prior appeal to, and decision by the Com¬ 
missioner of Internal Revenue, which mean$ an 
appeal, after payment, for a refund. The Cqurt, 
speaking through Mr. Justice Holmes, said (p. 
143): 

Men must turn square corners when they 
deal with the Government. If it attaches 
even purely formal conditions to its consent 
to be sued those conditions must be complied 
with. | 

And to the same effect is Botany Worsted dj tills 
v. United States, 278 U. S. 282, where the Cj>urt 
said (p. 289): j 

When a statute limits a thing to be dohe in 
a particular mode, it includes the negativje of 
any other made. 

It is apparently contended by the appellants that 
section 516 (b), supra, has given them a sufficient 
legal interest to maintain this suit, and at lbast 
for that reason Louisiana v. McAdoo, supra, (joes 
not apply. The right granted by that section is! ob¬ 
viously limited by its terms to the purposes but- 
lined therein, and cannot, w r e submit, be construed 
as giving appellants sufficient legal interest, as ijhat 
term is judicially understood, to maintain a rqan- 
damus suit or any other proceeding than that pro¬ 
vided for. 
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This is a suit against the United States 

The present proceeding is, in effect, a suit against 
the United States, which has not been sued herein, 
and cannot be sued, because it has not given its 
consent. See Louisiana v. McAdoo, supra, in which 
the Supreme Court said (p. 632): 

Obviously such suits to review the official 

4 / 

action of the Secretary of the Treasury in 
the exercise of his judgment as to the rate 
which should be exacted under his construc¬ 
tion of the Tariff Acts would operate to dis¬ 
turb the whole revenue svstem of the Gov- 

•/ 

eminent and affect the revenues which arise 
therefrom. Such suits would obviously, in 
effect, be suits against the United States. 
New York Guaranty Co. v. Steele, 134 U. S. 
230; Louisiana v. Jumel, 107 U. S. 711; Hop¬ 
kins v. Clemson College, 221 U. S. 636, 642. 
(Italics supplied.) 

Appellee’s discretion cannot be controlled by mandamus 

It is well settled that the discretionary action of 
an executive officer of the Government cannot be 
controlled by mandamus. Many cases could be cited 
in support of this statement of the law, but we re¬ 
spectfully refer the Court only to several which are 
typical, namely, United States ex rel. Ness v. Fisher, 
223 U. S. 683; Work v. U. S. ex rel. Rives, 267 U. S. 
175; and Wilbur v. U. S. ex red. Kadrie, 281 U. S. 
206. 

The Supreme Court of the United States has held 
in the case of Louisiana v. McAdoo, supra, that a 
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discretion is reposed in the Secretary of the Treas¬ 
ury in connection with the imposition and collection 
of tariff duties which the Court cannot control, j The 
language of the Court was (p. 633): 

The duties imposed upon the Secretary of 
the Treasury in the collection of sugar tariffs 
are not ministerial. They are executive; and 
involve the exercise of judgment and discre¬ 
tion. The facts show a situation in which 
the Secretary of the Treasury was confronted 
with the necessity of construing the law, and 
then instructing the customs officers ajs to 
whether the twenty percent preferential duty 
on Cuban sugar required by the convention 
and the act of 1903 confirming that treaty 
had been superseded or in any wise affected 
by the later provisions of the Underwood 
Act. 

The case of Work v. Rives, supra, which likeWise 
supports the appellee, disposes decisively of a num¬ 
ber of the decisions relied upon by the appellants 
in their brief. (See pages 183 and 18-4 of 267 U. S.) 

Wilbur v. Z7. S. ex rel Kruslinic, 280 U. S. 306, 
and similar cases cited by the plaintiffs, are ncjt in 
point. | 

It is submitted that this is not a case in which 
the executive officer has violated “the plain words” 
of the statute, as was stated in the case of Wilbur 
v. U. S. ex rel Krushnic, supra-, or in which there 
was a mere ministerial duty to perform, but is one 
in which the officer is obliged to construe, interpret, 
and apply the statute in the manner referred tb in 
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the Hives , Kadrie, and Louisiana cases. Compare 
Commercial Solvents Corporation v. Mellon , 51 
App. D. C., 146. Therefore, the actions of the Sec¬ 
retary of the Treasury in this instance cannot be 
controlled by mandamus. 

CONCLUSION 

In the foregoing reasons, it is respectfully sub¬ 
mitted that the lower Court did not err in dismiss¬ 
ing appellants' petition and amended petition for 
a writ of mandamus. 

Respectfully submitted. 

Leslie C. Garnett, 

, ! United States Attorney , 

John J. Wilson, 

Assistant United States Attorney , 
Henry A. Schweinhaut, 
Assistant United States Attorney , 

Attorneys for Appellee. 
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S3mtetr States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA, j 

i 

i 

i 

i 

i 

— 

No. 6461. 


Calf Leather Tanners’ Association, et al.,1 

! 

Appellants , j 

Henry Morganthau, Jr., Secretary of the Treasury 
of the United States, Appellee. 


REPLY BRIEF OF APPELLANTS. 


STATEMENT. 

| 

The petition for mandamus is based upon the propo¬ 
sition: (a) that the Appellee arbitrarily, capriciously 
and in utter disregard of an express decision of the 
United States Court of Customs and Patent Appeals 
refused to instruct the proper U. S. Customs officers to 
impose a 15% ad valorem duty upon imported smooth 
leather, and a 30% ad valorem duty upon imported 
leather 'which has been boarded or grained in ac^or- 
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dance with the provisions of paragraph 1530(d) of the 
Tariff Act of 1930; (b) that paragraph 1530(d) of the 
Tariff Act of 1930 imposes a purely ministerial duty 
upon Appellee, which he refuses to perform, as deter¬ 
mined by the U. S. Court of Customs and Patent Ap¬ 
peals in U. S. v. John B. Stetson Company, 21 C. C. P. 
A. 3, which definitely defines the intent of Congress as 
expressed in the aforesaid section. 

REPLY TO CONTENTION OF APPELLEE. 

Appellee states on page 4 of his brief that there is 
nothing in this record showing that this ruling was 
made at the request of the Appellants. The Appellee 
is there referring to the ruling of the Secretary of the 
Treasury, dated August 21, 1930, T. D. Xo. 44213 
found in the record at page 9. The Appellants allege 
in their amended petition (record page 32) that a re¬ 
quest was made of the Secretary of the Treasury pur¬ 
suant to section 516(a), which should have been filed 
under 516(b) of the Tariff Act of 1930, for a ruling 
defining the character of leathers that are dutiable at 
30% ad valorem, and in obedience to such request the 
Secretarv of the Treasury issued the ruling of Au- 
gust 21, 1930. By reading the aforesaid ruling it be¬ 
comes apparent that it was issued by reason of such 
request. The Appellee admits the aforesaid allegation 
in his answer to the amended petition at paragraph 5 
record page 41. It has always been known by the par¬ 
ties to this action and so treated that the aforesaid 
ruling was requested by the Appellants, as they com¬ 
prise or represent the entire industry of domestic man¬ 
ufacturers, producers and wholesalers of calf and kip 
leather and that the allegation in the petition and 
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amended petition, that a request was made, had Refer¬ 
ence to the request made by Appellants. 

The Appellee, at pages 6-8 of his brief, denies) that 
he has refused to follow the decision of the U. S. Court 
of Customs and Patent Appeals in the case of United 
States v. John B. Stetson Company, supra. Hej sup¬ 
ports this statement by referring the Court to tlnp rul¬ 
ing of the Secretary of the Treasury dated October 25, 
1933, the concluding paragraph of which is quoted in 
his brief at page 7. This letter is quoted in full ip the 
record as Exhibit A to the amended petition, record 
page 39. Analysis of that ruling brings one to tlje in¬ 
escapable conclusion that the Secretary of the Treasury 
has so worded his letter that it permits the importa¬ 
tion of leather which has been boarded, and therefore 
has a grained effect, at a rate of duty of 15% ad va¬ 
lorem, in violation of the clear mandate of Congress 
and in conflict with the decision in the Stetson pase. 
The Appellants allege that fact in their amended jpeti- 
tion, record page 36, paragraph 9. The Appellee de¬ 
nied the allegation, record page 42. No proof has|been 
taken in support of that allegation. The Appellee at¬ 
tempts to explain his contention that he has complied 
with the decision in the Stetson case by interpreting 
his letter of October 25, 1933, which letter is quoted in 
full in the record, page 39. Upon Appellants 9 aljega- 
tion and Appellee’s denial an issuable statement ofj fact 
is made. If Appellants’ statement is true, the Appel¬ 
lee is not complying with either the statute or the de¬ 
cision of the Court. The facts are vital to the rjghts 
of the Appellants. 

Appellee states in his brief at page 7 that Appellants 
use the words “boarded” and “grained” interchange- 
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ably, and on pa'ge S of his brief, further states that 
Appellants are in error in the synonymous use of the 
words “boarded” and “grained.’’ We submit that 
“boarded” leather is “grained” leather, both within 
the clear language and mandate of section 1530(d) of 
the Tariff Act of 1930, and under the plain language 
in the Stetson case. The Appellee falls into inexcus¬ 
able error when lie attempts to convince this Court that 
boarded leather is not grained leather, unless it is 
grained in faet, whereas it is within his knowledge that 
it is impossible to “board” leather, however slightly, 
without producing a “grained” leather. It must be 
known to the Appellee that, in the Stetson case, one of 
the exhibits had been “boarded” only once, and that 
the Court held that it was “grained” leather, within 
the contemplation of section 1530(d) of the Tariff Act 
of 1930. He must further know that the only question 
for consideration bv the Customs officials is whether 
or not leather of the kind here in question had been 
boarded. If it had been boarded it had become a 
grained leather and is subject to the 30 c /c ad valorem 
duty. If it had not been boarded, and had not been 
otherwise treated, so as to bring it under section 
1530(d), it is subject to a 15% ad valorem duty. This 
is the vital question in this case. The position taken 
by the Appellee is indefensible, it is arbitrary, capri¬ 
cious and wholly contrary to the statute, and violative 
of the decision in the Stetson case. We have searched 
in vain, both in section 1530(d) and in the decision in 
the Stetson case, for authority in support of the Ap¬ 
pellee’s ruling of October 25, 1933, that “Only leather 
upon which a clearly perceptible grain has been pro¬ 
duced by some'process of manipulation should, under 
the Court’s decision, be classified under paragraph 
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1530(d) as a grained leather” * * * and that leather 
“boarded for the purpose of softening it and facilitat¬ 
ing its further manufacture, is not so dutiable by Rea¬ 
son of a slight change in the surface finish not pro¬ 
ducing such grain”. The Court emphatically said in 
the Stetson opinion: “From this testimony two facts 
are shown: First, the imported leather has been ijiand 
boarded, that represented by exhibit 1 once (italics 
ours), and that represented by exhibit 2 four times; 
Second, this operation of boarding cuts up, accentuates 
and pulls out the natural grain of the skin, and if such 
operation were not performed the natural grain would 
not be noticeable”, (record page 23) and, “* * * the 
imported leathers have been ‘grained’ within the c[om- 
mon meaning of the word, the operation of ‘boarding’ 
was to produce a surface finish upon the leather wjhicli 
would otherwise not have been there”. Record 
page 25. 

We further respectfully direct the Court’s atten¬ 
tion to page 19 of the record in which the U. S. Court 
of Customs and Patent Appeals interprets and applies 
paragraph 1530(d), and in which it supports the then 
contention of the Secretary of the Treasury, which 
was the same contention which the Appellants are now 
making. 

In view of this manifestly correct, clear and direct 
judicial interpretation and application of paragraph 
1530(d), we are at a loss to find any support whatever 
for the subsequent ruling of the Appellee dated Octo¬ 
ber 25, 1933. We submit the facts are overwhelmingly 
convincing that the ruling of October 25, 1933, is not 
only unwarranted under the statute, but is violative 
of the Stetson decision. 
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THE APPELLANTS HAVE A DIRECT, PERSONAL 
INTEREST IN THE PROVISIONS OF THE 
ACTS UNDER CONSIDERATION. 


The Acts of Congress under consideration were 
passed for the benefit of the class to which the Appel¬ 
lants belong. Necessarily, therefore, being for their 
benefit, and being of actual benefit to them, they have 
a direct, personal interest in their enforcement. 

No discretion is involved. The Court, in the Stet¬ 
son case, has eliminated that question. The only duties 
remaining to be performed by the Secretary of the 
Treasury are purely ministerial. 

These statements are here repeated for the purpose 
of calling the attention of the Court to certain deci¬ 
sions cited by counsel for Appellee, which not only do 
not support the contention made, but are exactly in 
harmony with the contention of Appellants. 

New York Warehouse , etc. v. Deni , Secretary 
of TIT?/', 63 App. D. C., 28 (Appellee’s Brief 
page 9). 


The Court is especially urged to examine the facts 
of that case, which bear no relation to the facts of the 
case here presented. The Court held, and properly so, 
that the complainants did not have a sufficient legal 
interest in thfe subject-matter of the controversy to 
maintain mandamus proceedings to compel the Secre¬ 
tary of War to cancel a disputed lease. 


Union Pacific R. R. Co. v. Hall , 91 U. S. 343. 
Board of Liquidation v. McComb , 92 IT. S. 531. 

Justice Robb in referring to these cases in New York 
Warehouse, etc. v. Bern, supra , said: 

“The Court went no further than to hold that 
the writ of mandamus may be issued at the in- 
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stance of a private relator (italics ours) in! all 
cases where the defendant owes a duty, in! the 
performance of which the prosecutor has a pecu¬ 
liar interest.” 

In the McComb case, cited in the Dern case, ! the 
Court said: j 

“* * * It has been well settled, that, when a piain 
official duty, requiring no exercise of discretion, 
is to be performed, and performance is refused, 
any person who will sustain personal injury by 
such refusal may have a mandamus to compel its 
performance.” 

It being the contention of the Appellants the discre¬ 
tion of the Secretary is not involved, the Macomb cjuse 
is in favor, and against the contention of the j\p- 
pellee. 

United States ex rel. Alsop Process Co. v. Tfb?- 
son, 33 App. D. C. 472. 

It is submitted to the Court that the facts in this cjase 
are even more remote in their application to the pres¬ 
ent case than the previously cited cases. 

In each of the cited cases the Court based its Ide- 

i 

cision upon the revealed fact that the complainant had 
merely an indirect and remote interest, and not a di¬ 
rect personal interest as contended in behalf of Ap¬ 
pellants. 

It is insisted on behalf of the Appellants that the 
decision in the Stetson case, which was in harmony 
with the then contention of the Government, creates a 
direct, personal interest in their behalf as much so as 
if they had been j>arties to the action. That being true 
the contention of Appellee must fail. 
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The Appellants’ rights under the Stetson decision 
are as firmlv established as thev would have been if 

v %/ 

they, or any one of them, had been parties to that ac¬ 
tion. That the principle involved was determined in 
that case is evidenced by the subsequent decision of the 
Gardiner Pocketbook Case, 65 T. D. p. 26. 

The contention of Appellee, practically applied, 
means that, if any one of the defendants should pur¬ 
sue the initial remedy provided in the Tariff Act of 
1930, and that Act should receive the same interpre¬ 
tation sriven it bv the Court in the Stetson case, and the 
Appellee should refuse, as he is doing now, to follow 
the decision, each of the Appellants, not a party to such 
proceeding, would be compelled to follow the letter of 
the statute through the entire procedural course, each 
time the Appellee refused to obey the statute as inter¬ 
preted by the Court. To say that Congress intended 
to subject the dass for whose benefit it was legislating 
to such a harassing course, is equivalent to admitting 
Congress neither granted nor intended to grant relief. 

It is again submitted the facts in the cases cited by 
counsel (Brief p. 10) are not analogous, and that Ap¬ 
pellants’ only remedy is the one here pursued. 

II espeetfully submitted, 

Edward A. Brand, 

Charles Kerr, 

A. K. Shipe, 

Attorneys for Appellants, 
Transportation Building, 
'Washington, D. C. 

Of Counsel : 

Esch, Kerr, Taylor & Shipe, 

735-742 Transportation Building, 

Washington, D. C. 

October 2, 1935. 







